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Risikokommunikation und -wahrnehmung im Kontext globaler Klimadnderungen - Abschlussbericht

Kurzbeschreibung

Vor dem Hintergrund der Klimakonferenz in Paris im November/Dezember 2015 organisierte das Eco-
logic Institut im Auftrag des Umweltbundesamtes im Zeitraum Januar 2015 bis Januar 2016 eine
Fachgesprdchsreihe mit Expertinnen aus Ministerien, Wissenschaft und NGOs, die eng mit den inter-
nationalen Klimaverhandlungen vertraut sind.

Die Veranstaltungsreihe beschéftigte sich mit der Frage ,Wie kann das Abkommen von Paris gezielt
verbessert werden?’. Dabei wurde betrachtet, welche Elemente unbedingt im Abkommen angelegt
sein sollten, die dann im Nachfolgeprozess mit Leben gefiillt werden kénnen. Folgende Themen wur-
den vor der Klimakonferenz in Paris im kleinen Expertenkreis diskutiert:

» Paris 2015 - Signale fiir nicht-staatliche Akteure
» Nationale Minderungsbeitrage und MRV — die politische Bedeutung technischer Regeln
» Conditional INDCs — Die neue Unbekannte im Paris-System

Die Reihe fand ihren Abschluss mit einer grof3eren Konferenz mit 120 TeilnehmerInnen im Nachgang
der Klimakonferenz in Paris. Dabei wurden die Ergebnisse von Paris und ihre Bedeutung fiir die inter-
nationale, europdische und deutsche Klimapolitik diskutiert.

Der nachfolgende Bericht gibt einen Uberblick iiber den Hintergrund der Fachgesprichsreihe sowie
tiber die einzelnen Themen und die Diskussionsergebnisse.

Abstract

In light of the Climate Conference that was held in Paris in November/December 2015, Ecologic Insti-
tute carried out a discussion series on behalf of the German Environment Agency between January
2015 and January 2016. Participants included experts from ministries, science and NGOs, all of
whom are actively involved in or very familiar with the international climate negotiations.

The discussion series dealt with the question “How can the Paris Agreement be systematically im-
proved?”. Assessments focused on identifying elements which the Agreement should necessarily in-
clude and which can be fleshed out in the follow-up process. The following topics were discussed in a
smaller expert group before the climate conference took place in Paris:

» "Paris 2015 - Signals for non-state actors?"
» "National mitigation commitments and MRV - The political relevance of technical rules"
» "Conditional INDCs — A new and unknown element of the Paris-System"

After the climate conference had taken place in Paris, the discussion series was concluded with a
larger conference with 120 participants. At the final workshop, participants discussed the Paris out-
come and its relevance for and impact on international, European and German climate policy.

The following report provides an overview on the background of the discussion series as well as the
individual topics and the results of the discussion.
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1 Einleitung

Dieser Abschlussbericht gibt eine Ubersicht iiber die Projektergebnisse des UFOPLAN-Projektes Risi-
kokommunikation und -wahrnehmung im Kontext globaler Klimadnderungen.

Vor dem Hintergrund der Klimakonferenz in Paris im November/Dezember 2015 organisierte das Eco-
logic Institut im Auftrag des Umweltbundesamtes im Zeitraum Januar 2015 bis Januar 2016 eine
Fachgesprachsreihe mit Expertinnen aus Ministerien, Wissenschaft und NGOs, die eng mit den inter-
nationalen Klimaverhandlungen vertraut sind.

Die Veranstaltungsreihe beschdftigte sich mit der Frage ,Wie kann das Abkommen von Paris gezielt
verbessert werden?’. Dabei wurde betrachtet, welche Elemente unbedingt im Abkommen angelegt
sein sollten, die dann im Nachfolgeprozess mit Leben gefiillt werden kdnnen. Zugleich hatte die Dis-
kussionsreihe den Anspruch, sich Themen zu widmen, die von besonderer Wichtigkeit sind, sich je-
doch seltener im Zentrum der Diskussion befinden.

Folgende Themen wurden vor der Klimakonferenz in Paris im kleinen Expertenkreis diskutiert:

» Paris 2015 - Signale fiir nicht-staatliche Akteure
» Nationale Minderungsbeitridge und MRV - die politische Bedeutung technischer Regeln
» Conditional INDCs — Die neue Unbekannte im Paris-System

Die Reihe fand ihren Abschluss mit einer gréf3eren Konferenz mit 120 TeilnehmerInnen im Nachgang
der Klimakonferenz in Paris. Dabei wurden die Ergebnisse von Paris und ihre Bedeutung fiir interna-
tionale, europdische und deutsche Klimapolitik diskutiert.

Der nachfolgende Bericht gibt zundchst einen Uberblick iiber den Hintergrund der Fachgespréchs-
reihe. Anschlieend werden die drei Fachgesprachsthemen und der Abschlussworkshop eingeordnet
und die Ergebnisse der Diskussionen vorgestellt. Die Ausfiihrungen enthalten Analysen und Inter-
pretationen der Autoren dieser Studie.

2 Hintergrund

Die wissenschaftliche Faktenbasis zum menschengemachten Klimawandel und seinen Folgen ist seit
dem 5. Sachstandsbericht des IPCC 2014 eindeutiger denn je. Gleichzeitig wird es umso deutlicher,
dass die vorhandenen politischen und technischen Losungsmoglichkeiten nicht ohne gesamtwirt-
schaftliche Effekte umsetzbar sind. Diese Erkenntnisse, kombiniert mit anderen Zielen wie wirt-
schaftlicher Innovation und Aufschwung sowie Luftqualitdtsverbesserung und einer Senkung der
Kosten des Energieverbrauchs, fiihren in vielen Landern der Welt zu zusatzlichen emissionsmindern-
den MaBnahmen.

In 2011 beschloss die internationale Gemeinschaft bei der 17. Vertragsstaatenkonferenz (Con-
ference of Parties, COP) der Klimarahmenkonvention (United Nations Framework Convention on Cli-
mate Change, UNFCCC) in Durban, einen Prozess einzuleiten, unter dem bis 2015 ein neues internati-
onales Klimaabkommen verhandelt wurde (Ad hoc Working Group on the Durban Platform of Enhan-
ced Action — ADP). Der Beschluss beruht auf der Erkenntnis, dass derzeitige Anstrengungen fiir den
Klimaschutz nicht ausreichen, um die globale Temperaturerwdarmung unter 2°C Grad zu halten, und
dass stdrkere internationale Kooperation nétig ist (COP-Entscheidung 1/CP.17).

Der Prozess ist unter der UNFCCC von 1992 verankert. Die UNFCCC gibt einen Rahmen fiir Handlun-

gen im Bereich Klimaschutz vor, enthdlt jedoch keine konkreten Minderungsvorschriften. Die Konfe-
renz der Vertragsstaaten, die sich jahrlich trifft um das internationale Klimaregime umzusetzen und
weiterzuentwickeln, stellte deshalb bald fest, dass konkretere Verpflichtungen nétig sind. Im Kyoto-
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Protokoll von 1997 sind fiir Industriestaaten quantifizierte Minderungsverpflichtungen enthalten.
Diese laufen jedoch urspriinglich 2012, nach noch nicht in Kraft getretener Verlangerung dann spa-
testens 2020 aus. Fiir Entwicklungslander enthdlt das Kyoto-Protokoll keine Minderungspflichten.
Diese Unterscheidung in zwei Staatengruppen ist seither einer der grof3en Stolpersteine fiir ambitio-
nierte internationale Klimapolitik. Der Versuch, im Jahr 2009 bei der Vertragsstaatenkonferenz in Ko-
penhagen (COP 15) ein neues Abkommen abzuschliefien, scheiterte vor allem an dieser Hiirde. Ein
bedeutender Fortschritt des ADP-Prozesses war, dass das neue Klimaabkommen auf alle Staaten,
also Industrie- und Entwicklungslander, anwendbar sein soll.

Im Vorfeld der Klimakonferenz in Paris war abzusehen, dass der internationale Verhandlungsprozess
zum globalen Klimaschutz die Fortschritte nicht vollstandig abzubilden vermochte. Anscheinend be-
steht nach wie vor eine Liicke zwischen dem Minderungspotential und den bereits bestehenden nati-
onalen Minderungsstrategien einerseits und andererseits dem Willen, sich international zu deren
Umsetzung verbindlich zu verpflichten. Teilweise spiegeln die Verhandlerinnen und ihre Mandate
nicht die bereits existierende, verdnderte Realitit der jeweiligen nationalen Politik und Okonomie
wider (in ihrem Bezug auf das Thema Klimaschutz).

Insbesondere die Vertragsstaatenkonferenz von Lima 2014 zeigte, dass kaum Bereitschaft bestand,
die vorgeschlagenen freiwillig getatigten nationalen Beitrage (INDCs) auf internationaler Ebene der
UNFCCC zur kritischen Diskussion oder Bewertung zu stellen. Diese Situation fiihrte dazu, dass die
Erwartungen fiir das Paris-Abkommen in Bezug auf seine Minderungswirkung relativ zur Einhaltung
der 2-Grad-Obergrenze stark gesunken sind. Fiir die Form des Abkommens selbst sahen Expertinnen
zu Beginn des Projektes vor allem die Festlegung allgemeiner Elemente und Parameter, und wenig
rechtliche Struktur oder detaillierten technischen Text als wahrscheinliches Ergebnis.

Die folgenden Themen waren im Vorlauf der Konferenz von Paris von groBer Bedeutung, wurden je-
doch selten im Detail erdrtert. Die Beschreibungen stellen den Stand von vor Paris dar, den Diskussi-
onsverlauf wahrend des Gesprdchs und gehen kurz auf die relevanten Ergebnisse in Paris ein.

3 Fachgespriach I: Paris 2015 - Signale fiir nicht-staatliche Akteure
3.1 Einordnung

Nicht-staatliche Akteure spielen in vielerlei Hinsicht eine wichtige Rolle beim Klimaschutz: als Kon-
sumenten, Emittenten, Investoren, Entscheidungstrager, Umsetzer oder auch Blockierer. Weit ver-
breitet war daher die Forderung, dass das Ergebnis des Paris-Gipfels Signalwirkung fiir nicht-staatli-
che Akteure entfalten soll, um die erforderlichen Verhaltensanderungen einzuleiten, die eine Trans-
formation hin zu ,,low-carbon“ Volkswirtschaften und Gesellschaften ermoglichen. Aber iiber diesen
allgemeinen Wunsch hinaus gab es so gut wie keine konkrete oder strukturierte Auseinandersetzung
damit, auf welche Weise das Paris-Ergebnis diese Signalwirkung herstellen soll und kann.

Obwohl viele die Bedeutung von nicht-staatlichen Akteuren hervorheben, gab es kaum konkrete Vor-
schldge und Ideen, wie das Paris-Ergebnis die geforderte Signalwirkung entfalten kdnnte. Nicht-
staatliche Akteure sind im Regelfall keine Volkerrechtssubjekte und nicht Trager von Rechten und
Pflichten auf volkerrechtlicher Ebene. Das Pariser Abkommen konnte daher keine direkten Verpflich-
tungen fiir nicht-staatliche Akteure schaffen.

Signalwirkung folgt fiir viele vor allem aus verbindlichen, klar formulierten und ambitionierten Min-
derungsverpflichtungen der Staaten, die langfristige Emissionspfade vorgeben. In diesem Fall gehen
nicht-staatliche Akteure, insbesondere in der Wirtschaft, von der Umsetzung dieser Pflichten durch
die Staaten aus und planen und investieren entsprechend. Eine wachsende Zahl von Unternehmen
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unterstiitzt mittlerweile Forderungen nach der Einstellung von Netto-Emissionen zur Mitte des Jahr-
hunderts und nach klaren Planen fiir fossile Energien.* Bei den aktuellen Klimaverhandlungen war

jedoch abzusehen, dass die globalen Minderungsziele moglicherweise ein unzureichendes Signal

senden und das neue Abkommen auch nicht die Regelungsdichte und -tiefe beispielsweise des Ky-
oto-Protokolls haben wiirde.

Neben dem Abkommen und Entscheidungstexten hitte der Paris-Gipfel zudem Signalwirkung aufler-
halb der staatlichen Verpflichtungen anstreben kénnen, z.B. durch eine Erklarung nicht-staatlicher
Akteure zu Klimaschutzzielen oder —-mafinahmen z.B., ausschlief3lich in klimafreundliche Anlagefor-
men zu investieren - oder durch ein Forum, in dem diese Anstrengungen anerkannt werden. Es gab
jedoch bereits zahlreiche Initiativen von Investoren und Unternehmen, die sich zu verantwortungs-
vollen Anlagen verpflichteten oder sich Klimaschutzziele setzten.

3.2 Ergebnisse des Diskussion

Am 15. April 2015 fand das Fachgesprdach zum Thema ,,Paris 2015 — Signale fiir nicht-staatliche Ak-
teure” statt. Die Diskussion unterstrich folgende Punkte:

» Nutzen von Plattformen allgemein eher beschrankt: Privatwirtschaft setzt sich nicht gerne Ziele,
sondern probiert lieber erst und deklariert im Nachhinein. Initiativen auf Plattformen zu registrie-
ren bedeutet Arbeit fiir Unternehmen ohne grof3en Mehrwert.

» Zusammenfiihren von existierenden Plattformen wiirde den Aufwand fiir nicht-staatliche Akteure
reduzieren

» MRV von Initiativen mindert Risiko fiir Greenwashing und schafft Exklusivitat fiir Teilnehmer.
Gleichzeitig wiirde die Bewertung aber auch viel Aufwand fiir die Teilnehmer und Betreiber der
Plattform bedeuten.

» Esist unklar, ob diese Initiativen Minderung zusatzlich zu den INDCs einbringen wiirden. Das
wdre wichtig um die Liicke zur Einhaltung der Zwei-Grad-Obergrenze — aber es muss nicht die
Sinnhaftigkeit der Initiativen selber in Frage stellen. Die sub-staatlichen Anstrengungen kéonnten
auch dann unterstiitzungswert sein, wenn sie schlicht die Erfiillung nationaler Verpflichtungen
erleichtern.

Zusammenfassend ergab das Gespridch in Bezugnahme auf die Leitfragen, dass die Teilnehmenden
eine grofe Skepsis gegeniiber den allgemeinen Appellen an die Einbindung nicht-staatlicher Akteure
zeigten und auch in einfachen Moglichkeiten zur Erth6hung der Sichtbarkeit bestehender Initiativen
nur bedingt einen konkreten Mehrwert sahen. Abgesehen von den wichtigsten Signalen durch die
Verpflichtung zu ambitionierten Minderungsanstrengungen via INDCs bestand eine klare Praferenz
dafiir, aus Paris iiber die INDCs hinaus eine klare Verpflichtung der Staatengemeinschaft auf einer
hoheren Ebene anzustreben. Aus den verschiedenen Méglichkeiten dafiir kristallisierte sich neben
der Verabschiedung eines globalen Treibhausgasemissionsziels bzw. eines —zielpfades vor allem eine
Erklarung zum Abbau der Subventionen fiir fossile Brennstoffe heraus. Inwiefern eine solche Erkla-
rung (auch nur durch eine Staatengruppe, wie etwa die G7) moglich ist, bzw. sich in Vorbereitung
befindet, blieb offen.

1145 Unternehmen, darunter Unilever, Shell, BT und EDF Energy, unterzeichneten anldsslich des Ban Ki Moon-Gipfels das
»Trillion Tonne Communique“; siehe auch die Initiativen ,,Track 0“ und ,,The B Team*.
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Ergebnis in Paris

Das Paris-Abkommen ist ein volkerrechtlich bindender Vertrag und signalisiert damit ein hohes Maf}
an Bekenntnis der Staaten zu seinem Inhalt. Das Abkommen schafft zudem globale Langfristziele,
die eine relativ klare Richtung vorgeben und die INDCs kdnnen nicht-staatlichen Akteuren eine Idee
von der zu erwartenden Politikrichtung im jeweiligen Staat geben. Die Staaten verpflichten sich im
Abkommen, innerstaatliche Manahmen zum Erreichen ihrer nationalen Ziele zu ergreifen. Konkrete
MaBnahmen, wie Umlenkung von Subventionen oder Erneuerbare-Energien-Férderung, werden dabei
nicht vorgegeben. Es wird jedoch der Anspruch formuliert, entsprechende Finanzstrome umzulenken.

4 Fachgesprach ll: Nationale Minderungsbeitrige und MRV - die
politische Bedeutung technischer Regeln

4.1 Einordnung

Zum Zeitpunkt des Expertentreffens war in Bezug auf den absehbaren Stand der Verhandlungen zu
erwarten, dass das Pariser Abkommen politische Kernpunkte festlegen und die jeweiligen Beitrage
verankern wird, aber nur geringe technische und rechtliche Detailtiefe erreicht. Gleichzeitig gab es
fast keine inhaltlichen oder strukturellen Vorgaben fiir INDCs oder einen vereinbarten Prozess
zum Vergleich und zur Diskussion der INDCs vor Paris.

Die Flexibilitat bei der Formulierung von INDCs (und spateren NDCs) erleichtert zwar vielen Staaten
die Teilnahme an einem neuen Klimaregime. Andererseits sind die einzelnen Beitrage so unter-
schiedlich formuliert, dass es schwer verstandlich ist oder vage bleibt, was genau eine Vertragspar-
tei meint oder verspricht, wie die Umsetzung iiberpriift werden kénnte, und was die Summe der Bei-
trdge global bedeutet. Dafiir sind Transparenz und Regeln im Detail erforderlich.

Das Thema MRV (monitoring, reporting and verification) ist der technische Kern hinter den Minde-
rungsleistungen und weiteren, z.B. finanziellen Beitrdagen. Es gab in den Verhandlungen zwar weit-
gehenden Konsens, dass Regeln zur ,,Transparenz® ein Bestandteil des neuen Regimes sein sollen,
und dass das neue MRV-System auf dem bisherigen aufbauen sollte. Jedoch lief3 sich das gegenwar-
tige MRV-System nicht ohne weiteres auf das soweit absehbare neue Klimaregime iibertragen
oder anwenden, u.a. wegen der Unterschiedlichkeit der INDCs und der klaren rechtlichen und tat-
sdchlichen Trennung von Annex I (AI) und Nicht-Annex-I (NAI) Vertragsparteien.

4.2  Ergebnisse der Diskussion
Die Diskussion mit den Expertinnen am 23. Juni 2015 unterstrich folgende Punkte:

» Ohne ein MRV-System kann es im Klimaregime keine tragfahige Antwort darauf geben, wie ambi-
tioniert die Anstrengungen der Vertragsparteien sind, ob diese ihre Versprechen einhalten und
ob die globalen Emissionen sich auf einem Weg zur Einhaltung der 2-Grad-Obergrenze befinden.

» Das neue INDC-System erfordert neue MRV-Methoden. Alle von Vertragsparteien angestrebten
und versprochenen Maf3inahmen miissten unter ein und demselben System begutachtet werden
konnen.

» Sofern die Zielformulierungen in den INDCs unklar oder unvollstindig sind, fehlen die Informati-
onen, die fiir eine sinnvolle MRV-Bewertung erforderlich seien.

» Die Bedeutung von MRV wird gréf3er, je schwiacher das Paris-Ergebnis ausfillt.

» Ein MRV-System muss auch ,,best practice” Beispiele identifizieren, nicht nur die Fehler und
Nichterfiillung von Zusagen.
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» Speziell in Bezug auf Entwicklungsldnder und dessen Berichterstattung ist es dringend erforder-
lich, den Bereich Kapazitdtsaufbau auf der Berichterstattungsebene auszubauen.

Ergebnis in Paris

Das Paris-Abkommen richtet einen Transparenzrahmen fiir Malnahmen (“action”) und Unterstiitzung
(“support”) fiir alle Vertragsparteien ein. Dazu gehéren regelmafiige THG-Emissionsinventare, Be-
richte liber die Implementierung von NDCs, erhaltene und geleistete Unterstiitzungsmafnahmen und
Anpassung. Die Entscheidung sieht vor, dass Staaten mindestens alle zwei Jahre berichten sollen,
mit Ausnahme der am wenigsten entwickelten Lander und der kleinen Inselstaaten. Zudem gibt es
eine Uberpriifung der Berichte durch Experten.

5 Fachgesprach lll: Conditional INDCs - Die neue Unbekannte im Pa-
ris-System
5.1 Einordnung

Eine Reihe von Vertragsparteien der Klimarahmenkonvention reichte in Vorbereitung auf den Klima-
gipfel in Paris ihre Vorschldge fiir nationale Minderungsbeitrage (INDCs) ein. Unter den verkiindeten
Zielen befanden sich einige, die an die Erfiillung von Bedingungen durch die internationale Gemein-
schaft gekniipft waren. Die Bedingungen waren sehr unterschiedlich und oft vage formuliert, insbe-
sondere in Bezug auf folgende Fragen:

» Gibt es einen unbedingten Beitrag?
» Was genau ist die Bedingung, die erfiillt sein miisste?
» Was genau wird angeboten fiir den Fall, dass die Bedingung erfiillt ist?

Ob und in welchem Umfang die darin enthaltenen Beitrdge an Bedingungen gekniipft waren, betraf
daher die Substanz des neuen Regimes, da die INDCs das Fundament des neuen Abkommens bilde-
ten.

» Gegenseitige Erwartungssicherheit: Mit den INDCs sollten die Staaten bereits vor Paris internatio-
nal kommunizieren, was sie auf nationaler Ebene fiir Klimaschutz unternehmen wollen. Die IN-
DCs sind ein politisches Versprechen an die Staatengemeinschaft. Diese gegenseitige Transpa-
renz war wichtig, damit die Staaten das ,,level playing field“ und die politische Gegenseitigkeit
friihzeitig einschitzen konnten, bevor sie sich in Paris verpflichteten.

» Signalwirkung: Auch fiir nicht-staatliche Akteure war die Transparenz und Signalwirkung wich-
tig, um ein gewisses Maf3 an Erwartungssicherheit zu haben.

» Aggregierte globale Ambition: Klarheit {iber das, was die Staaten tatsdchlich versprachen, war
auch wichtig, um abschitzen zu kénnen, was die aggregierten Minderungsbeitrdage aller Staaten
fiir die globale Erwdarmung bedeuten und ob man diese unter 2 Grad halten kann.

» Praktische Handhabbarkeit, MRV und Erfiillungskontrolle: Um zu iiberpriifen, ob einzelne Staa-
ten ihre INDCs erfiillen, musste klar sein, was iiberhaupt versprochen wurde.

Es gibt bisher weder inner- noch auflerhalb der Verhandlungen eine fundierte Diskussion dazu, wie
mit konditionalen INDCs umgegangen werden sollte. Die Frage, ob und in welchem Umfang die Staa-
ten ihre INDCs mit Bedingungen versehen diirfen, war ein Streitpunkt bei der COP in Lima 2014 fiir
den INDC-Prozess vor Paris. Die Lima-Entscheidung schweigt dazu und die Frage blieb offen. Auch
nach Paris bleiben viele dieser Punkte fiir die weitere Umsetzung und Ausgestaltung relevant.
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5.2  Ergebnisse des Diskussion

Am 09. September 2015 fand das dritte Fachgesprdch statt. Die Diskussion mit den Expertinnen lie-
ferte die folgenden Ergebnisse und Ideen:

» Quantifizierbarkeit — also die Festlegung auf spezifische, messbare Emissionsreduktionen - ist
nicht alles.

e Unklarheiten in den INDCs der Industriestaaten haben teilweise viel grof3ere Auswir-
kungen als Bedingungen in den INDCs der Entwicklungslander.

e Es konnte sinnvoller sein, das Transformationspotential eines INDCs/NAMAs zu be-
werten, statt die Quantifizierbarkeit.

¢ Die Diskussion um Zahlen ist fiir die Bewertung der Transformationswirkung von IN-
DCs eher nebensachlich. Der Aufbau von Kapazitaten im INDC-Prozess vieler Entwick-
lungslander ist oft ein grofierer Gewinn als das INDC-Ziel selbst.

¢ Je mehr Quantifizierung gefordert wird, desto héhere Erwartungen entstehen in Bezug
auf Finanzierung.

o Die Notwendigkeit fiir finanzielle Unterstiitzung von INDCs besteht ohnehin.

e Die Trennung zwischen unbedingtem und bedingtem Teil ist kiinstlich, da sich auch
die unbedingten Teile fast immer auf externe Finanzierung (z.B. bestehende Entwick-
lungshilfe) stiitzen und damit eigentlich bedingt sind.

¢ Konditionalitit ist eher ein Mittel, um die Unterstiitzung nationaler Akteure fiir die
INDCs gewinnen zu kénnen.

e Die Finanzierungsforderungen, die als Bedingungen genannt sind, sind nicht als di-
rekte Unterstiitzung sondern als Hilfe bei Mobilisierung zu verstehen

¢ In der Entwicklungshilfe werden fast immer Bedingungen gestellt — allerdings von Ge-
berseite.

e Paris wird keine klareren Regeln fiir INDCs liefern, kann aber ein Forum zum Aus-
tausch iiber bedingten Teil der INDCs schaffen.

e Es gibt fiir Entwicklungsldnder eigentlich keinen Anreiz, sich auf klare Regeln zur For-
mulierung von INDCs einzulassen. Die Landerkontexte sind zu unterschiedlich fiir
einheitliche Regeln.

e Fehlende Regeln kénnen zu Negativspirale fiihren (wenn Bedingungen strategisch
eingesetzt werden) — es ist aber unwahrscheinlich, dass bis Paris Regeln formuliert
werden.

¢ Bedingte Teile der INDCs sind eine Einladung zum Gespréach iiber vorstellbare zusitz-
liche Minderung — man sollte die Bedingungen eher positiv besetzen.

e Das Abkommen konnte einen Mechanismus/Verfahren etablieren, um in organisierter
Form iiber den Inhalt der Bedingungen zu reden, also das Gesprachsangebot aufzu-
nehmen. Solch ein Mechanismus sollte auch die INDCs von Industrieldndern ein-
schlieflen, um Trennung der Welt zu iiberwinden.

e Idee: Geberlander konnen auf Grundlage bedingter INDCs freiwillige Allianzen mit
Entwicklungsldndern bilden. Das Abkommen kénnte dafiir Anstof3 geben und z.B.
vorsehen, dass Allianzen spater an den griinen Klimafonds (Green Climate Fund, GCF)
angedockt werden.

e Wichtig ist, Finanzierungsplane fiir INDCs zu erarbeiten. Die grofien Summen verlan-
gen jedoch Einbindung anderer Akteure (Finanzinstitutionen, Finanzministerien, Ent-
wicklungshilfe, Energieministerien) als Umweltministerien.

e Was ist realistisch machbar vor, in und nach Paris? Vorher: Bewusstsein schaffen aber
nicht moglich Regelungen zu Bedingungen abzustimmen. In Paris: Thema aufgreifen,
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erwidhnen (z.B. im Zusammenhang mit einem Uberpriifungs- oder Ambitionsmecha-
nismus, MRV). Nach Paris: langfristige Diskussion zur Bedeutung von Bedingungen
(als Teil von MRV bzw. Uberpriifungsmechanismus) oder zu Bedingungen als Start-

punkt fiir eine Ambitionsdynamik.

Ergebnis in Paris

Das Paris-Abkommen enthalt, neben der bedeutsamen Formulierung von wirtschaftsweiten Zielen fiir
Industrielander, wenige konkrete Regeln zum Inhalt der INDCs. Die Paris-Entscheidung gibt zumin-
dest eine Reihe von Informationen vor, die zusammen mit dem INDC kommuniziert werden sollen -
jedoch sind diese optional und enthalten keine Informationen zu Bedingungen in INDCs. Ein Nachfol-
geprozess soll iiber mégliche Mindestvorgaben von INDCs (,,features®) entscheiden.

6 Abschlussworkshop: Was bedeutet Paris fiir die zukiinftige
Klimapolitik?
6.1 Einordnung

Das Paris-Abkommen ist ein Meilenstein — obwohl es nicht eine bestimmte Menge an Emissionsmin-
derungen in einem bestimmten Zeitraum verlangt. Es ist ein rechtlich bindender Vertrag, der die UN-
FCCC nicht ersetzt sondern ergdnzt. Der Vertrag muss durch 55 Vertragsparteien, auf die mindestens
55% der weltweiten Treibhausgase entfallen, ratifiziert werden bevor er in Kraft tritt. Das Abkommen
wird durch eine COP-Entscheidung begleitet, welche Details, weitere Arbeitsauftrage und Themen fiir
die Zeit vor 2020 behandelt.

Eines der wichtigsten Ergebnisse von Paris ist die Verankerung eines globalen Minderungszieles:
den Temperaturanstieg auf “weit unter” 2°C zu halten und Anstrengungen zu unternehmen, diesen
auf 1.5°C zu begrenzen. Das Ubereinkommen iibersetzt dieses Temperaturziel in ein langfristiges
Emissionsminderungsziel. Das Minderungsziel ist Teil des {ibergreifenden Ziels, welches die An-
strengungen aller Vertragsparteien lenkt und auch Anpassung und Finanzstrome umfasst. Alle drei
sind bedeutende Ergdanzungen zum Ziel der UNFCCC.

Das Abkommen enthdlt vor allem prozedurale Vorgaben dazu, wie Minderung erreicht werden soll.
Die Kernpflichten sind, ein NDC zu kommunizieren und regelmaflig zu aktualisieren — diese Pflicht
gilt fiir alle Vertragsstaaten. Jedoch enthdlt das Abkommen wenige Vorschriften zum Inhalt der NDCs,
Minderungsmafinahmen oder Zielen. Das Abkommen verpflichtet die Staaten ihre INDCs umzuset-
zen, allerdings gibt es in Bezug auf eine Steigerung der Ambition, lediglich die Konzepte “Steige-
rung” im Zeitablauf und “héchstmégliche Ambition”, sowie die Idee, dass der globale Uberpriifungs-
mechanismus die NDCs beeinflussen soll.

Um Transparenz sicherzustellen, gibt es Verpflichtungen fiir alle Vertragsparteien, z.B. Inventare und
Informationen iiber die Umsetzung von NDCs zu berichten, sowie eine Uberpriifung durch Expertin-
nen und einen multilateralen Prozess zum Fortschritt der Umsetzung. Die Regeln ermdglichen Ent-
wicklungslandern Flexibilitdt gemaf ihren Kapazitaten.

Anpassung wurde im Abkommen als Thema deutlich sichtbar gemacht. Das Ubereinkommen enthilt
ein qualitatives Anpassungsziel, die Anpassungsmafinahmen von Entwicklungsldandern sollen “aner-
kannt” werden und Klimafinanzierung strebt eine Balance zwischen Minderung und Anpassung an.
Dariiber hinaus gibt es jedoch wenig spezifischen Inhalt zu Anpassung. Der Umgang mit Schaden
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und Verlusten wird als eigenes Thema gehandhabt mit einem eigenen Artikel - dies kénnte ein Anzei-
chen sein, dass es nicht nur ein Unterthema von Anpassung ist.

Das Paris-Abkommen setzt das Ziel, die bestehenden Finanzstréme umzulenken, hinwirkend auf eine
globale Entwicklung zu niedrigen THG-Emissionen. Dies ist eine wichtige Errungenschaft und liefert
moglicherweise das notige Signal an den Privatsektor, die Investitionsstrategien zu verdandern. Das
Abkommen erkennt auch an, dass offentliche Finanzen allein nicht ausreichen werden, um die Min-
derungs- und Anpassungsziele zu erreichen. Das Abkommen trifft jedoch keine Aussage zu spezifi-
schen Maf3inahmen, welche Finanzstrome mobilisieren oder umleiten konnten, z.B. Subventionen,
férdernde Strukturen oder CO2-Bepreisung. Es gibt keine quantifizierten Verpflichtungen, und we-
nige Hinweise darauf, dass die Gruppe der Beitragszahler erweitert werden konnte. Die Paris-Ent-
scheidung verldngert das 100-Milliarden-Ziel bis 2025, wenn ein neues und hoheres Ziel gesetzt wer-
den soll.

Ein weiterer Meilenstein ist, dass das Paris-Abkommen mit kleinen aber entschiedenen Schritten von
dem zweigeteilten Differenzierungsansatz der UNFCCC abweicht. Das Prinzip der gemeinsamen aber
unterschiedlichen Verantwortung wird erweitert; die Kernverpflichtungen gelten fiir alle Vertrags-
parteien; und Differenzierung wird in den verschiedenen Artikeln auf unterschiedlichste Weise be-
handelt.

Es ist wichtig, zwischen der politischen Narrative und dem Vertragstext selbst zu unterscheiden.
Trotz der Defizite im rechtlichen Detailgrad, wurde das Abkommen so geschrieben, dass eine klare
politische Erzdhlung zeigt, was von Staaten erwartet wird und in Bezug auf welche Ziele. Der proze-
durale Ansatz kann als Versuch gesehen werden und errichtet damit eine einfache aber klare Struk-
tur fiir die gemeinsame globale Anstrengung. Die Anzahl — und teilweise auch die Qualitdt — der IN-
DCs, die bisher iibermittelt wurden, sind ein Zeichen, dass Staaten gewillt sind, diesem Ansatz zu fol-
gen. Es bleibt aber abzuwarten, ob die verankerten Verfahren ausreichen, um Staaten schrittweise zu
ambitionierten INDCs zu ermutigen — und zur Umsetzung dieser INDCs. In diesem Fall wird die politi-
sche Narrative vielleicht einen weitaus gréf3eren Effekt haben, als der Vertragstext eigentlich vor-
sieht.

6.2  Ergebnisse der Diskussion

Beim Abschlussworkshop der Fachgesprdachsreihe am 28. Januar 2016 diskutierten 120 Teilnehme-
rinnen aus Ministerien, Wissenschaft, Wirtschaft und Zivilgesellschaft zum Thema ,,Nach COP21:
Was bedeutet Paris fiir zukiinftige Klimapolitik?“.

6.2.1 Bestandsaufnahme - Ergebnisse des Paris-Gipfels

» Das Abkommen sendet ein klares Signal, dass Staaten die nétige Transformation angehen wollen.
» Der Paris-Gipfel ist viel mehr als nur das Paris-Abkommen: staatliche und nicht-staatliche Ak-
teure zusammen haben eine Dynamik geschaffen, die weit iiber den Vertragstext hinaus reicht.
» Gleichzeitig ist das Abkommen nur ein Anfangsschritt - die grof3e Anzahl eingereichter INDCs war
ein {iberraschender Erfolg, aber das Ambitionsniveau ist noch nicht ausreichend.
» Die erfolgreiche Umsetzung des Abkommens und der NDCs bendétigt:
e Politische Akteure, die entscheidend fiir den Paris-Erfolg waren, miissen weiterhin am
Ball bleiben (z.B. franzosische Prasidentschaft)
e transformative Allianzen“ mit politischen Leitfiguren, Unternehmen, Investoren und
Zivilgesellschaft
e Koordination der Umsetzung des Paris-Abkommens mit anderen UN-Prozessen (insbe-
sondere ,,Sustainable Development Agenda") sowie multilateralen Entwicklungsban-
ken
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e Einbindung der Energie- und Wirtschaftsministerien

6.2.2 Herausforderungen fiir internationale Klimapolitik

| 4

>

Herausforderungen fiir die kommenden Jahre
¢ Umsetzung der NDCs und gezielte Unterstiitzung durch die EU
¢ Umsetzung der Verpflichtungen innerhalb der EU: Lastenverteilung steht noch aus;
Steigerung des ,,mindestens 40%°“-Ziels ist politisch schwierig — wird jedoch durch die
Zivilgesellschaft zur Diskussion gestellt werden
e Staatliche und nicht-staatliche Initiativen miissen besser verlinkt werden, auch zwi-
schen verschiedenen Landern
e Die EU braucht Szenarien, wie die 1.5°C-Obergrenze eingehalten werden kann und
sollte ihre Politikinstrumente ggf. umgestalten.
Chancen fiir die nédchsten Jahre:
o Unterzeichnungszeremonie im April 2016 kann ein wichtiges Signal senden
e Deutsche G20-Prasidentschaft in 2017 konnte eine gute Moglichkeit sein, um eine po-
sitive Dynamik zu erhalten
o EU-Aufienminister werden im Friihjahr 2016 einen neuen Klimadiplomatie-Plan ver-
abschieden

6.2.3 Bedeutung von Paris fiir nicht-staatliche Akteure

v

Nicht-staatliche Akteure haben folgende Bestandteile des Paris-Ergebnisses als wichtiges Signal
wahrgenommen

¢ Erwdhnung der Bedeutung von Kohlenstoffbepreisung

e Grundlage fiir Marktmechanismen ist im Abkommen geschaffen

e Globales Dekarbonisierungsziel

e NDCs geben der Industrie eine gute Idee davon, was auf sie zukommt.
Ungenaue Sprache im Vertragstext zu MRV und Verbindlichkeit der Ziele beunruhigt die Indust-
rie und lasst viele Fragen offen.
Es ist wichtig, jetzt die richtigen Entscheidungen beziiglich Infrastruktur, Gebdaude, Transportwe-
sen zu treffen und Weichen fiir die langfristige Transformation zu stellen.
Die internationale und lokale Ebene miissen insbesondere bei der Umsetzung der NDCs besser
miteinander verkniipft werden. Die lokalen Klimainitiativen sollten von Verhandelnden mehr be-
riicksichtigt werden, als Best-Practice-Beispiele, und im Kontext von Kapazitatsaufbau.

6.2.4 Blick nach vorne — Bedeutung fiir europdische und deutsche Klimapolitik

>

Bedeutung fiir die Europdische Union:

e Im Lichte der neuen Temperaturobergrenze muss die EU die Grundlage ihrer Klimapo-
litik iiberarbeiten — bisher basiert diese auf der 2-Grad-Obergrenze. Forschung zu
1,5°C kompatiblen Szenarien und Politiken ist nétig. Dabei miissen auch negative
Emissionen und Lebensstilinderungen diskutiert werden. Die Kommission wird in
diesem Kontext ggf. den 2050-Fahrplan von 2011 iiberarbeiten

e Die EU muss das ,,mindestens 40%*“-Ziel noch in ein internes Emissionsbudget um-
wandeln.

e In2018/19 ist der erste Uberpriifungsprozess — die EU sollte vorbereitet sein, ihre
Ziele zu iiberpriifen

¢ Die Umsetzung des Abkommens kann sofort beginnen, im Gegensatz zum Kyoto-Pro-
tokoll, bei dem jahrelang gewartet werden musste. Die EU diskutiert auch iiber eine
moglichst frithe Ratifikation, muss aber interne Prozesse noch lésen.
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F-Gase und Emissionen aus dem internationalen Luftverkehr miissen dringend disku-
tiert werden.

Die EU sollte ihre Erfahrungen zu Erneuerbaren-Politik etc. mit anderen Landern tei-
len und bei Vorbereitung der 2050-Strategien unterstiitzen.

» Bedeutung fiir Deutschland:

Das Paris-Abkommen gibt dem ambitionierten deutschen Klimaaktionsplan Riicken-
wind.

Deutschland hat sich zu einer THG-Emissionsreduktion von 80-95% bis 2050 be-
kannt, aber muss sich innerhalb dieser Zielmarge noch auf ein konkreteres Ziel eini-
gen. Mit Beispiel vorangehen, miisste eigentlich bedeuten, das 95%-Ziel zu wahlen.
Dafiir miisste aber auch das 40%-Ziel fiir 2030 erhoht werden.

In der Umsetzung muss Deutschland zwei Themen angehen: héhere Ziele fiir erneuer-
bare Energien und ein klarer Plan zum Ausstieg aus der Kohle.
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7 Anhang

The Paris Agreement:
Analysis, Assessment and Outlook

Ralph Bodle, Ecologic Institute
Lena Donat, Ecologic Institute
Matthias Duwe, Ecologic Institute

Background paper for the workshop

“Beyond COP21: what does Paris mean for future climate policy?”

28 January 2016, Federal Ministry for the Environment, Nature Conservation, Building and Nuclear
Safety (BMUB), Berlin
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|Key messages

The Paris Agreement is a landmark in international climate policy. It is a multilateral treaty in which
both developed and developing countries agree to take action - embedded in their national context
and towards an agreed long-term goal, which includes holding temperature “well below” 2°C while
also pursuing effort to stay below 1.5°C.

The Paris Agreement is also a watershed in differentiating between developing and developed coun-
tries. It moves with small but decisive steps beyond the 1992 Climate Convention’s approach which

entrenches strictly separate obligations for the two groups. It breaks new ground by supplementing

the principle of common but differentiated responsibilities, by its core obligations for all parties and
by its range of techniques used to express differentiation between parties.

The core legal obligations are mainly procedural: The Paris Agreement does not prescribe specific
mitigation actions or which emission levels should be achieved by when. Instead, it focuses on indi-
vidual climate mitigation plans and the transparency framework. In five-year ‘cycles’, all parties have
to prepare ‘nationally determined contributions’ (NDCs), report on implementation, account for their
contributions and regularly enhance the plans in the light of a global stocktake. Developing countries
continue to receive support for their actions and reporting.

However, the Paris Agreement’s political narrative goes way beyond its legal text. Despite limita-
tions in legal detail, the Paris Agreement sets out a clear political narrative on its aims and what par-
ties are expected to do in order to achieve them: There is an agreed direction of travel in the form of
an overarching purpose and long-term goals, and all parties are obliged to take action towards them,
with efforts that are transparent, assessed against the purpose and regularly enhanced. Adaptation
is on political parity with mitigation, and other issues such as loss and damage are recognised.

The Paris outcome is a long-term policy commitment that sends a signal to all relevant actors, in-
cluding business and investors that the transformation begins now. The Paris conference saw an un-
precedented participation of heads of state and government. The resulting treaty provides political
direction that includes the redirection of financial flows, and the cycles structure the global effort.
The involvement of a broad range of non-party stakeholders indicates that the signal is being heard -
provided that it is followed by implementation.

The approach taken by the Paris Agreement is an experiment that relies on the national determina-
tion of efforts combined with the persuasive impact of the transparency framework and the regular
taking stock of progress. It remains to be seen whether these elements and the cycles will trigger
sufficiently ambitious contributions once details to these elements are agreed.

Implementation is key to the long-term success of the Paris outcome. The following issues are cru-
cial forimplementation:

e The political momentum that was captured in Paris needs to be maintained.

e The capacity has to be created for the progressive preparation and technical implementation
of NDCs.

e The Paris Agreement’s procedural approach means that further details could be crucial for
safeguarding ambition.
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Content
Abbreviations
ADP Ad-hoc Working Group on the Durban Platform for Enhanced Action
AOSIS Alliance of small island states
APA Ad-hoc Working Group on the Paris Agreement
AR5 Fifth Assessment Report
CDM Clean Development Mechanism
CMA Conference of the Parties serving as the meeting of the Parties to the Paris Agreement
cMmP Conference of the Parties serving as the Meeting of the Parties (to the Kyoto Protocol)
cop Conference of the Parties
ExCom Executive Committee
EU European Union
GEF Global Environment Facility
GHG Greenhouse gas
ICAO International Civil Aviation Organization
IMO International Maritime Organization
INDC Intended Nationally Determined Contribution
IPCC International Panel on Climate Change
KP Kyoto Protocol
L&D Loss and damage
LDCs Least Developed Countries
LEG LDC Expert Group
LMDC Like-minded developing countries
MRV Monitoring, reporting and verification
NAP National Adaptation Plan
NC National Communication
NDC Nationally Determined Contribution
ODA Official Development Assistance
PA Paris Agreement
PD Paris Decision, UNFCCC 1/CP.21
REDD+ Reducing emissions from deforestation and forest degradation in developing countries
SBSTA Subsidiary Body for Scientific and Technological Advice
SBI Subsidiary Body for Implementation
SCF Special Climate Change Fund
SDM Sustainable Development Mechanism
SIDS Small Island Developing States
UNFCCC United Nations Framework Convention on Climate Change
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1 Introduction

On 12 December 2015, 195 countries and the EU2 adopted the Paris Agreement. Many consider the
agreement a historic milestone in the world’s endeavour to tackle climate change. At the same time it
is clear that success of the Paris Agreement will depend on sustained political momentum for actual
and progressively more ambitious implementation through domestic policies and actions.

The agreement is the result of almost a decade of negotiations under the UNFCCC3. A formal mandate
was adopted in Durban in 2011 to “develop a protocol, another legal instrument or an agreed out-
come with legal force under the Convention applicable to all Parties”.4 Under the ‘Ad-hoc Working
Group on the Durban Platform for Enhanced Action’ (ADP), parties negotiated under two politically
linked tracks: Workstream 1 related to the negotiations of the 2015 Agreement, Workstream 2 aimed
at enhancing ambition until the Paris Agreement is expected to enter into force, i.e. 2020.

Over the last years, governments have

also extensively used bilateral and multi-

lateral channels to build agreement on Short UNFCCC history
key issues. This included not only tradi-
tional fora like the G7, G20 or Major Emit-
ters Forum but also diplomatic initiatives
by the Peruvian and French COP Presiden-
cies or UN Secretary General Ban Ki
Moon. These diplomatic efforts had a no-
ticeable impact in moving forward the UN-
FCCC negotiations. For instance, joint 2011
declarations by the United States and 2015
China contributed to the emerging con-

sensus on differentiation.

1992 UNFCCC adopted

1995 UNFCCCin force, negotiations on protocol start

1997 Kyoto Protocol adopted

2005 Kyoto Protocol in force and negotiations start
for post-2012 period

2009 Copenhagen summit fails;

Copenhagen Accord

Durban mandate to negotiate new agreement

Paris Agreement adopted

In addition, significant momentum was created when countries after COP20 in Lima started to formu-
late and submit individual national climate action plans (so-called “intended nationally determined
contributions” - INDCs) during 2015. At the domestic level, for many countries this was the first time
they formulated a comprehensive vision for addressing climate change, and it prepared them politi-
cally for Paris. At the international level, the INDCs served as an indication of their readiness to con-
tribute to the global effort and to a successful outcome in Paris.

The outcome of the 215t session of the COP to the UNFCCC is a legally binding treaty (“Paris Agree-
ment”, PA), and an accompanying COP decision (“Paris Decision”, PD). The PA does not replace but
complements the UNFCCC. The PD addresses details and work programmes relating to the PA, as
well as issues related to the pre-2020 period.

The PA will be open for signature (April 2016-April 2017) and then needs to be ratified by a sufficient
number of parties before it can enter into force. The PA is intended to enter into force by 2020, but
this requires a threshold of 55 ratifications covering a minimum 55% of global emissions.

This paper provides a comprehensive overview of the Paris outcome along the main topics of the ne-
gotiations (section 2), and an assessment of the cross-cutting political issues (section 3). Although

2 For ease of reference, in this paper ‘countries’ and ‘states’ should be read as including the EU unless otherwise stated.
3 For purposes of brevity and since it is directed at an audience familiar with key terminology. See the list of abbreviations.
4UNFCCC 2011, Decision 1/CP.17
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Workstream 2 was an important part of the overall political deal achieved in Paris, this paper focuses
on the Paris Agreement and related parts of the Paris Decision. It concludes with a perspective on
overarching achievements of the Paris Agreement (section 4).
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2 What has been decided on key issues?

2.1 Structure of the Agreement

The PA covers the UNFCCC’s traditional thematic areas mitigation, adaptation, finance, technology,
capacity building, and reporting and accounting. Loss and damage is also addressed - separately, in
its own article.

The PAis structured around its general purpose (Article 2), which lists three specific, non-exclusive
purposes: Staying “well below” 2 degrees or even 1.5 degrees, increasing the ability to adapt, and
making financial flows consistent with low emission and climate-resilient development. The purpose
is served by a general obligation for all parties to undertake “ambitious efforts” as defined in the
specific articles of the PA, in order to reach that purpose (Article 3). This general obligation notably
does not include loss and damage, forests or cooperation mechanisms. The global stocktake (Arti-
cle 14) regularly assesses the collective efforts of parties towards the purpose. Parties have to sub-
mit their intended efforts and update them every five years in light of the stocktake’s outcome and
the concept of “progression” beyond previous efforts.

The PAis adopted as an annex to a COP decision which also specifies further details, work pro-
grammes etc. of the PA. As a rule of thumb, the PD contains details which are deemed to be unsuita-
ble for a durable and binding treaty, e.g. because they are too technical or subject to change.

Structure of the Paris Agreement

L&D Sinks Mechanisms
(Art8) || (Art5) (Art 6)

; ; r
Objectives Peaking + rapid Capacity + Fully realize Enhance.c.apautv Trust + confidence
1= reductions+ bl resilience + . Enhance . - tech — and ability of — + affective
balance vulnerabilitie s implementation development developing i i
andtransfer countries implementation
Provision and . .
MDCsevery 5 . bilizati f strengthen information on
- years+ Cooperation + || monilisation o = cooperative = Cooperation mitigation
“progression” planning support action bl adaptation alnd
{differentizte d} support {partly
Means
- differentiate d)
Biennial Regular —_—
Long—te_rm L Adaptation L information ex L suppo.rt =l communication ( )
strategies communication ante innovation of CB activities Expertreview +
{differentiated) L multilate ral
consideration
I Feed into stocktake

Figure 1: Structure of key issues in the Paris Agreement

Source: Authors’ own work
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2.2 Mitigation

Key questions for Paris

= Temperature limit in the Agreement: yes/no? 1.5°C or 2°C? How to express?

= Along-term global emission pathway in the Agreement: yes/no? Which?

=  What should individual countries do (NDCs): binding or not? Content, information and timeframes?
= How to close the ambition gap between current efforts and the temperature limit?

Temperature limit: One of the most important Paris outcomes is the PA’s specific objective of holding
temperature “well below” 2°C while also pursuing efforts to stay below 1.5°C. This represents a
carefully drafted compromise between AOSIS and LDCs, who demanded a 1.5°C limit, and some
other countries who argued that the temperature goal needed to be credible. While “well below 2°C”
is the operational goal, the 1.5°C aspiration is now also established and needs to be addressed. Ac-
cordingly, the COP invites the IPCC to provide a special report on the impacts of 1.5°C. - Arti-

cle 2.1(a); para 21 PD

Long-term global emission pathway: The PA translates the temperature goal into a long-term emis-
sion reduction objective: global emissions should peak “as soon as possible” and then rapidly de-
cline. In the second half of this century, emissions should achieve “a balance between anthropo-
genic emissions by sources and removals by sinks of GHG”. While this “balance” can be interpreted
as meaning an equal number on both sides and therefore “net zero GHG emissions”, it emphasises
“sinks”, and it is not entirely clear whether this side of the balance is also limited to “anthropogenic”
sinks. To address concerns of developing countries about the global emission objective, some quali-
fiers were included: peaking can take longer for developing countries, and the entire paragraph is to
be seen in the context of equity, sustainable development and poverty eradication. While including a
global emission pathway in the PA is an important achievement, it should be noted that it is phrased
as an objective (“Parties aim to”) and not as an obligation to achieve it. > Article 4.1

Nationally determined contributions: One of the few clearly prescriptive obligations under the miti-
gation Article 4 is the duty of parties to “prepare, communicate and maintain” successive NDCs.
These are basically climate action plans setting out what a party intends to do on mitigation over a
certain time period. The PD “invites” parties to submit their first NDCs at the latest upon ratification.
Per default, the first NDC will be the INDC the party already has submitted, unless the party decides
otherwise. The NDCs will be captured in a public registry by the Secretariat and not in the Agreement
itself. > Article 4.2 and 4.12; para 22 and 29 PD

¢ Implementing NDCs: The PA does not oblige parties to actually fulfil these NDCs, hence their
content is not legally binding. Parties are only required to pursue measures “with the aim of
achieving the objectives of such contributions”.> Parties have to account for their contribu-
tions (see section 2.5). Developing countries receive support for preparing, implementing and
accounting for NDCs (see section 2.4).~> Article 4.2 and 4.12; para 29 PD Article

e Features: The PA gives only very limited guidance on the content of NDCs (“features”): NDCs
of developed countries “should” be in the form of economy-wide absolute emission reduction
targets, and other countries are encouraged to move towards such targets. There was, how-
ever, no agreement on specifying other types of targets or actions. An interim negotiation
body, the APA, is mandated to develop further guidance on the features of NDCs. - Arti-
cle 4.4; para 26 PD

5 Emphasis added
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e Timeframe: Parties were also unable to agree on a common timeframe for NDCs, i.e. whether
NDCs should all cover the same period. Most INDCs submitted in the run-up to Paris indicate
an implementation timeline up to 2030 and some to 2025; some start in 2020, others in
2021; some indicate a multi-year target period and others a single year target. Harmonising
the timeframe would make it easier to compare NDCs, track collective progress towards the
global temperature goal and to create momentum at the time of simultaneous submission.
The PA now obliges parties to submit an NDC every five years, but does not indicate whether
the new NDCs should cover a 5- or 10-year period. This issue is postponed to the first confer-
ence of the parties to the PA CMA1. - Article 4.9 and 4.10; para 23-24 PD

e Content: To understand the ambition of individual NDCs and track progress of implementa-
tion, the quality of information provided is crucial. In this respect, the PA only obliges parties
to provide the information “necessary for clarity, transparency and understanding”. The PD

provides some more detail, but the listed in-
formation categories are only optional and
not very specific. The APA is mandated to de-
velop further guidance on this issue but this
will not apply to the INDCs that have already
been submitted. - Article 4.8; para 26-28 PD

Long-term strategies: parties are also encouraged to
develop and communicate long-term low greenhouse
gas emission strategies. The PD further specifies
that these should point towards 2050 (“mid-cen-
tury”) and invites parties to communicate the strate-
gies by 2020. The PA is silent on whether and how
the strategies are linked to the NDCs. = Article 4.19;
para 36 PD

Increasing ambition over time: The assessments of
INDCs handed in before Paris clearly indicate that
the combined level of efforts is not sufficient to have
a likely chance to stay below 2°C, less so for 1.5°C.
An important yardstick of success of the PA is thus
its ability to increase ambition over time. The PA
seeks to address this issue via regular updates of
NDCs in what has been labelled as “cycles”:

= Parties have to submit new NDCs every five
years. Each successive update of NDCs is ex-
pected to reflect a party’s “highest possible
ambition” and to be stronger than the previ-
ous one (principle of “progression”) > Arti-
cle 4.9 and 4.3

= Anupward adjustment of NDCs is possible at
any time - Article 4.11

Secretariat to establish interim registry of
NDCs (first half of 2016)

Secretariat to update NDC synthesis report
(by 2 May 2016)

IPCC to provide report on 1.5°C (in 2018)

Facilitative dialogue on collective progress
(in 2018)

APA mandated to develop further guidance
on NDC information (by CMA1)

APA mandated to develop guidance on fea-
tures of NDCs (by CMA1)

CMA mandated to consider common
timeframes (at CMA1)

SBI to develop modalities for registry (by
CMA1)

submit new (for countries with 2025 end
date) /updated (for countries with 2030
end date) NDC for period 2025-2030 (in
2019/20)

Secretariat to prepare synthesis report on
NDCs (in 2020)
1st global stocktake (in 2023)

= Also every five years, a global stocktake compares collective efforts with the temperature and
global emission goal, in light of equity and science. - Article 14, 4.9; para 100-102 PD

= The PA provides that each new NDC shall be informed by the outcome of the preceding stock-
take. Therefore the stocktakes were scheduled to give parties time to include the results in

25




Risikokommunikation und -wahrnehmung im Kontext globaler Klimadnderungen - Abschlussbericht

the preparation of their next NDC. The first stocktake will take place in 2023 but a “facilitative

dialogue” will already take stock of efforts in 2018, which is likely to be prior to entry into
force of the PA. - Article 14, 4.9

= Parties have to submit their NDC 9-12 months before the relevant CMA and the Secretariat
then prepares a synthesis report of NDCs. This gives parties time to understand each others’
NDCs before the meeting. However, there is no obligation or process for follow-up and it re-

mains to be seen whether parties would e.g. revise their NDCs in the light of reactions re-

ceived. - para 25 PD.

There is no assessment of the ambition of individual NDCs. The system relies entirely on the national
level determining and implementing ambitious efforts and the persuasive impact of publicity, con-

sultations and the so far unspecified global stocktake.

Source: Authors’ own work
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2.3 Adaptation and Loss and Damage

Key questions for Paris

»= The weight and importance of adaptation vis-a-vis mitigation in the Agreement (“political parity”)

= Adaptation as part of NDCs and the stocktake? Obligation for parties to communicate adaptation ac-
tions?

= A global adaptation goal: whether to include and how express?

» Link mitigation ambition to financial support for meeting adaptation needs?

= Increasing the share of climate finance that goes to adaptation?

= Adaptation institutions, in particular the future of the Adaptation Fund?

= Include Loss and Damage in the Agreement and how?

Political parity: Adaptation and resilience are mentioned as one of the three overarching goals in Ar-
ticle 2. Adaptation may also be a component of NDCs, although parties are not obliged to include it. It
is also part of the global stocktake that will take place every five years to assess progress towards
the purpose of the PA. How to collectively take stock of the quite different individual adaptation ef-
forts and needs with respect to the long-term goal is probably an issue that will require further dis-
cussion. The PA also requires that developing countries’ adaptation efforts shall be “recognized”,
probably to give them more political visibility, but what this means and implies is not specified. Fi-
nally, the PA aims at achieving “a balance” between financial resources allocated to mitigation and
to adaptation. In this respect, adaptation receives the same level of visibility in the PA as mitigation.

However, on substance, the individual obligations regarding adaptation are both less prescriptive
and less precise than those on mitigation, and often qualified by adding wording such as “as appro-
priate”. Other provisions are for a large part worded in soft language (“recognize the importance of”,
“acknowledge”), reflecting the difficulty of prescribing at the international level specific adaptation
actions for individual countries. = Article 2.1(b), 7, 8.4 and 14

Global adaptation goal: The PA establishes a global goal on adaptation, namely to enhance adaptive
capacity, strengthen resilience and reduce vulnerability to climate change in the context of the tem-
perature goal. The goal is qualitative and does not include a quantitative goal for adaptation finance,
despite demands by e.g. the African Group and LMDCs (cf. the section on climate finance). However,
the PA recognizes the link between mitigation ambition and adaptation needs, and that such needs
involve costs. 2>Article 7.1 and 7.4

Adaptation communications: There is a soft obligation that parties “should, as appropriate” submit
adaptation communications which will be recorded in a public registry. The PA allows for much flexi-
bility: The communications can be submitted in conjunction with or as part of their NDCs, NAPs or
NCs, and should not create additional burden for developing countries. Periodical updates are fore-
seen but the PA does not specify the timing. Also guidance for the content of such communications is
vague: these may include adaptation priorities, plans and actions, and support needs. - Article 7.10
-7.12

Adaptation finance: The PA seeks to address the relatively small share of climate finance that goes
into adaptation: It states the aim of achieving “a balance” between mitigation and adaptation, and
developing countries are entitled to “continuous and enhanced” international support for adaptation
actions.

The PD establishes processes for assessing adaptation needs, for mobilizing adaptation finance and
for reviewing the adequacy of support. However, most provisions are descriptive and the PA does not
establish a quantitative finance goal for adaptation. The PA also recognises the link between mitiga-
tion ambition and need for adaptation support. - Article 9.4 and 9.13; para 43, 44 and 46 PD
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Adaptation institutions: The PA does not explicitly
task any institution with adaptation but only sets
out that cooperation on adaptation should “take
into account the Cancun Adaptation Framework”.
The Adaptation Committee, established by the UN-
FCCC’s COP, is tasked to review the existing UN-
FCCC institutions on adaptation with a view to im-
proving coherence. The African Group and other
developing countries had also proposed to anchor
the Adaptation Fund in the Paris Agreement text, in
order to secure its future existence. This was met
by concerns mainly because the Adaptation Fund
works under the Kyoto Protocol and has a special
governance and funding model. The resulting com-
promise in the Paris decision states that the Adap-
tation Fund may serve the PA in the future if the
UNFCCC COP and the KP’s CMP so decide. - para
43, 60 PD

Loss and Damage: There is no official definition in
the UNFCCC context for L&D but it is often inter-
preted as damage that cannot be avoided by adap-
tation. An adequate reflection of this issue in the
PA was one of the key demands of SIDS, and also
LDCs. Whether and how L&D should feature in the
PA was one of the politically most sensitive ques-
tions due to concerns by developed countries that
this could entail state responsibility, liability and
claims for compensation.

Adaptation Committee mandated to review
institutional arrangements (in 2017)
Adaptation Committee mandated to con-
sider methodologies for assessing adapta-
tion needs (by CMA1)

Adaptation Committee and LEG mandated
to develop modalities to recognize adapta-
tion efforts of developing countries (by
CMA1)

Adaptation Committee, LEG, SCF man-
dated to develop methodologies on facili-
tating mobilization of support, and review-
ing the adequacy of support and adapta-
tion (by CMA1)

Parties to submit adaptation communica-
tions (no date)

Secretariat to establish registry for adapta-
tion communications (no date)

ExCom got the mandate to establish a
clearinghouse for risk transfer (no date)
ExCom to establish task force to recom-
mend approaches to minimize and address
climate displacement (no date)

L&D now resides in the PA as a distinct issue with its own Article, suggesting that it is not treated as
a subcategory to adaptation.¢ The PA recognizes that minimizing and addressing L&D is important,
and that limiting global temperature increase to 1.5°C would reduce climate change impacts and
thus L&D. However, the PD explicitly excludes liability and compensation claims from the scope of

L&D. > Article 8; para 52 PD

The question of climate displacement was not addressed in the PA itself, but the PD mandates the
Executive Committee of the Warsaw International Mechanism to establish a task force on the subject.

- Article 8.3 and 8.4; para 50 PD

A major success for smallisland states was also the establishment of a permanent institution: the
Warsaw International Mechanism, established in 2013 by COP-19 to discuss questions relating to
L&D, but with a limited mandate until 2016 only, is now anchored in the PA and made a permanent

institution. - Article 8.2; para 48 PD

6 Cf. the compromise on this issue in decision 2/CP.19, 3rd preambular para and para 1, which placed the Warsaw interna-
tional mechanism for loss and damage “under” the Cancun Adaptation Framework.
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2.4 Climate Finance

Key questions for Paris

* Providing a signal for transformation

= A quantified financial obligation in the Agreement, e.g. 100 bn USD as a floor?
* Broadening the range of contributors beyond Annex-II countries

»= Should all parties take some form of action to help redirect financial flows?

» Transparency ex ante and ex post

=  The role of the Green Climate Fund and the Adaptation Fund

Signal for transformation: There was a broad common understanding that climate finance is an ena-
bler for action and that the global mitigation and adaptation efforts require major shifts in financial
flows and private investments. The Paris Agreement is a major innovation in multilateral environmen-
tal agreements in that it includes this role of financial flows in the purpose of the Agreement, along-
side the long-term goal on mitigation and adaptation. Including “making financial flows consistent
with a pathway towards low greenhouse gas emissions and climate resilient development” has the
potential to send a strong signal to the private sector to re-assess and redirect its investments. Pro-
posals to capture more specific issues such as fossil fuel subsidies, carbon pricing, mainstreaming
and enabling environments are not included in the final text or play a marginal role. = Article 2.1 (c);
para 116 and 137 PD

Quantified finance obligation: There was general agreement that the financial obligations on Annex Il
parties of the UNFCCC would continue to apply. One of the main political issues in Paris was whether
the Agreement should, in addition, anchor and continue the political commitment made in Copenha-
gen to mobilise USD 100bn per year by 2020, or even specify higher amounts. The final text of the PA
does not contain quantified obligations or a reference to the 100bn commitment. It merely restates
the continuing existing obligations under the UNFCCC, by referring to developed countries instead of
Annex Il. However, the PD explicitly refers to the 100bn goal, stating that developed countries “in-
tend to” continue it until 2025 and that a new collective quantified goal shall be set before that year,
with the USD 100bn as a floor. - Article 9.1; para 54 PD

Broadening the range of contributors: The flipside of the political discussion over a quantified obli-
gation were demands from developed countries that the Agreement should capture the notion of a
broader range of contributors, i.e. that developing countries with the capacity to contribute to cli-
mate finance should do so. They argued that this would reflect today’s and future economic realities,
and that in fact some developing countries were already contributing. Developing countries opposed
this notion because they regarded climate finance as a core responsibility of developed countries
and because they did not want to formalise their voluntary efforts and raise future expectations. The
PA addresses the issue in weak terms by “encouraging” other parties to provide support voluntarily
and also to communicate the respective information biennially. = Article 9.2 and 9.5

Mobilising climate finance and action for all parties: Apart from providing financial support, the PA
establishes that developed countries should continue to take the lead in the global effort to mobilise
climate finance from a wide variety of sources. Developed countries and in particular the EU sought
to include that all developing countries should also in some, self-differentiating form take action to
help mobilise climate finance. This notion is basically not captured in the Paris outcome - except that
it is defined as a global effort and that developing countries are encouraged to provide information
on support provided and mobilised by them. - Article 9.3 and 9.7

Signal for transformation: There was a broad common understanding that climate finance is an ena-
bler for action and that the global mitigation and adaptation efforts require major shifts in financial
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flows and private investments. The Paris Agreement is a major innovation in multilateral environmen-
tal agreements in that it includes this role of financial flows in the purpose of the Agreement, along-
side the long-term goal on mitigation and adaptation. Including “making financial flows consistent
with a pathway towards low greenhouse gas emissions and climate resilient development” has the
potential to send a strong signal to the private sector to reassess and redirect its investments. Pro-
posals to capture more specific issues such as fossil fuel subsidies, carbon pricing, mainstreaming
and enabling environments are not included in the fi-

nal text or play a marginal role. = Article 2.1 (c);

Transparency ex ante and ex post: Support, includ-
ing financial support, is included in the PA’s trans-
parency framework (see also the following section).
The framework defines the purpose of transparency
of support as providing clarity not only in terms of
support provided, but also received, and also to pro-
vide a full overview of aggregate financial support.
Broadly similar to the existing system, the infor-
mation provided under the transparency framework
is subject to a technical expert review, but the PA
also includes finance in the following multilateral
consideration of progress, together with NDC imple-
mentation. In addition, there are specific obligations
on developed countries to biennially communicate ex
ante and ex post information on climate finance pro-
vided and mobilised. All this information also feeds
into the global stocktake. Developing countries are entitled to support for implementing the trans-
parency provisions. The PA does not address the issue of whether financial resources should be
“new and additional”, which had long been a bone of contention - Article 9.5, 9.6, 9.7, 13.1, 13.6,
13.14

= (CMA to set new quantified goal for after
2025, from floor of 100bn USD (before
2025)

= COP to identify indicative qualitative and
quantitative information to be provided bi-
ennially by parties (by CMA1)

= SBSTA to develop modalities for account-
ing of financial support (by COP22)

= CMA to adopt modalities, procedures and
guidelines on biennial provision of infor-
mation on support (at CMA1)

= CMP to consider whether Adaptation Fund
may serve the PA (no date provided)

Generally, the provisions on finance and transparency of support are quite bifurcated with exclusive
or stronger obligations on developed countries. Article

Future role of the Green Climate Fund and the Adaptation Fund: The PA is served by the existing fi-
nancial mechanism under the UNFCCC, with the Green Climate Fund and the GEF as its operating enti-
ties. Demands by developing countries to give the Green Climate Fund a special role were not met.
The PA keeps open the possibility that the Adaptation Fund could serve the new Agreement (see the
adaptation section). >Article 9.10; para 59-64 PD
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2.5 Transparency, MRV and accounting

Key questions for Paris

= Mandatory obligation to report? How often? On which subjects?

= Differentiation: a common transparency framework for all parties or for developed countries only?
What flexibility could be granted to developing countries?

= Relationship with the existing system under the Convention

= External review of reported information?

»  Which principles and rules can already be included on the transparency framework?

Transparency framework and obligations: The PA establishes a transparency framework for both ac-
tion and support under common modalities. It includes regular reports on national greenhouse gas
inventories, the implementation of NDCs, support provided and received” and adaptation efforts. The
PD specifies that all countries shall report at least every two years, with the exception of LDCs and
SIDS. Core requirements are in principle strict obligations on all parties, such as having to report in-
ventories and information on the implementation of NDCs, expert review and multilateral considera-
tion of progress. For certain MRV elements there are less strict requirements or explicit differentia-
tion between developed and developing countries. The obligation to report on support provided is
strict for developed countries and soft for other parties. Reporting on adaptation is also not a strictly
prescriptive obligation. The details of the transparency framework need to be decided and the CMA is
mandated to adopt modalities, procedures and guidelines at its 1st session. 2>Article 13.7 - 13.10;
13.13; 13.3; para 91 PD

Flexibility: The common transparency system applies to all countries but with a long list of caveats.
Recognising that not all countries currently have the capacities to comply with regular reporting obli-
gations, parties agreed to allow for flexibility “for those developing countries that need it in the
light of their capacities”. The system also shall be non-punitive, respectful of national sovereignty
and avoid an undue burden. The PD further specifies that flexibility might be granted on scope, fre-
quency and level of detail of reporting, and that in-country reviews (see below) might be optional. To
assist developing countries in meeting their transparency obligations and improve the transparency
scheme over time, the PD establishes a specific “Capacity-building Initiative for Transparency” - Ar-
ticle 13.1-13.3; para 85-90 PD

Transition from the existing UNFCCC system: The PA sets out that the new system shall “build on and
enhance” the Convention system, which has to “form part of the experience drawn upon” for the mo-
dalities of the new system. The PD further specifies that the transparency rules developed under the
PA shall eventually supersede the system of biennial reports and biennial update reports that was
established at COP16 in Cancun.—>Article 13.3; para 99 PD

Review: The PA establishes a technical expert review for reported information on mitigation and sup-
port, but not on adaptation. The review applies to all parties, but is slightly different for “developing
countries that need it”: they may receive assistance for identifying capacity-building needs. The fol-

lowing “multilateral consideration of progress” for the first time specifically includes not only efforts
on mitigation but also on finance. - Article 13.11 and 13.12

Principles: While the details of the transparency framework are still to be determined by the CMA,
parties were already able to agree on a set of general principles. These include the “TACCC” princi-

7 Cf. the section on climate finance.
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ples (transparent, accurate, complete, consistent and comparable), no backsliding from the fre-
quency and quality of UNFCCC reporting, no double counting, environmental integrity, and flexibility
in light of capacities > Article 13.3; para 93 PD

Accounting: The PA provides basic principles for

accounting of emission reductions (TACCC princi- _
ples; environmental integrity; no double counting).

In accounting for their emission reductions, par- = APA mandated to develop modalities, pro-
ties shall use the methodologies and common cedures and guidelines for transparency
metrics of the IPCC, and ensure “methodological and timing for reviews (report to each COP
consistency” between the reference levels chosen and complete by COP24)

to define their NDC and the calculations used dur- = CMA to adopt modalities, procedures and
ing their implementation. Parties also “strive to guidelines for transparency (at CMA 1)
include all categories” of GHG emissions or remov- » APA mandated to elaborate guidance for
als in their NDC but are not obliged to do so. How- accounting for NDCs (by CMA1)

ever, they have to explain at least why any cate- = GEF to make arrangements to support the
gory is excluded. The CMA has the mandate to Capacity-building Initiative (at 6% replen-
adopt respective guidance on accounting modali- ishment)

ties. Since the accounting rules will not be

adopted before CMA1, they will only apply from

the second round of NDCs, but parties may volun-

tarily already apply them to the first round. - Article 4.13; para 31 and 32 PD
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2.6 Legal aspects

Key questions for Paris

= Will the Paris outcome be legally binding? Legal structure and content

=  Will NDCs be legally binding?

= Compliance mechanism: yes/no? For which parties? Covering which provisions?

= Entry into force: how to ensure the important players are on board?

»  Should there be a minimum requirement to become a Party or participate in decision-making?
=  Will all institutions established under the UNFCCC serve the PA?

Legal structure of the Paris outcome: The legal structure of the Paris outcome is straightforward: The
Paris Agreement is a treaty under international law. This is clear from several formal indicators, no-
tably that the Paris Agreement provides for its ‘entry into force’ and that it is subject to ratification
under the usual procedure for treaties. It does not matter in this respect that the PA is not called a
“Protocol”, although this might have political advantages. The PA was adopted as an annex to a COP
decision, which also specifies further details. COP decisions are not binding as such but can be if the
treaty so provides or implies.8 The INDCs submitted so far are not formally part of the PA, although it
refers to them. - Article 20 and 21

Is it “legally binding™”? There is some confusion over whether the whole Paris Agreement is binding
or only parts of it.? It is important to distinguish between the legal form of the Paris Agreement as a
whole and the specific content of its individual provisions and elements. The entire text of the Paris
Agreement is one treaty. As reservations are not permitted, it has to be ratified as a whole and “as
is”. Therefore, formally speaking the whole Paris Agreement is binding for its parties once it enters
into force. However, not every sentence of the Paris Agreement establishes specific legal rights or
obligations or is equally prescriptive or precise. The PA uses a broad range of wordings and qualifi-
ers, which give parties more or less flexibility or discretion regarding whether and how to implement
its provisions. Generally speaking, there are prescriptive and precise obligations mainly relating to
procedural aspects such as the NDC cycle and transparency, while there are hardly any on sub-
stance.1® > Article 20, 21, 27

Legal character of NDCs: The INDCs and NDCs are not formally part of the PA, although it refers to
them. Their content is also not binding. Parties have an obligation to have, communicate and regu-
larly update their NDCs, but there is no strict obligation to implement the exact content of the NDCs.
Parties are only obliged to “pursue” measures “with the aim of achieving the objectives” of their
NDCs. This means that they do not have to fulfil the NDCs but only to make efforts towards achieving
their respective objectives. > Article 4.2

Compliance mechanism: The PA establishes a mechanism “to facilitate implementation of and pro-
mote compliance with” the PA. Importantly, the mechanism applies to all parties and covers all provi-
sions of the PA including finance, while highlighting that attention needs to be paid to the national
capabilities and circumstances of countries. However, the PA provides only a few basic principles for
its operation (transparent, non-adversarial, and non-punitive) and defines the membership of the

8 Article 4.8, 4.9 and 13.11 PA arguably make the relevant content of decision 1/CP.21 part of the legal obligation in these
Articles

9 For a comprehensive analysis see Sebastian Oberthiir and Ralph Bodle. ,,Legal Form and Nature of the Paris Outcome*
(forthcoming Article in Climate Law, accepted on 8 February 2016).

1011SD Reporting Services (2015). ,,Summary of the Paris Climate Change Conference®. Earth Negotiations Bulletin Vol 12
No 663.
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committee. The decision on the actual modalities and procedures of the mechanism has been post-
poned to CMAL1. Given the strong opposition against a compliance mechanism, especially one that
applies to all parties, it remains to be seen whether and how the mechanism will be put into practice.
Taking into account that the legal obligations on parties are mainly procedural and relating to mak-
ing efforts rather than achieving specific results, it will be interesting to see how the compliance
mechanism will find its facilitative role. - Article 15; para 104 and 105 PD

Entry into force: The PA establishes a double threshold for its entry into force: (1) at least 55 UNFCCC
parties have to hand in their ratification instruments, and (2) these parties have to account for at
least 55% of global GHG emissions. This double threshold is meant to ensure that the biggest emit-
ters are on board, but not on their own, while making sure at the same time that entry into force can
be achieved within a reasonable time-frame. The emissions threshold was a tricky issue since com-
parable emission data for parties do not exist under the UNFCCC: some parties have last communi-
cated their emission data for 1990, others for 2013. To operationalise the emission threshold, the
COP requested the Secretariat to publish a list with the most up-to date emission data from each
Party. According to that list on the UNFCCC website!?, the second threshold would correspond to

20.4GtC0O2eq. > Article 21; para 105 PD

= Signature ceremony (April 2016)

= 1stsession of the APA (May 2016)

= Secretariat to publish most up-to-date
emission data (task already completed)

= APA mandated to develop modalities& pro-
cedures for the compliance mechanism (by
CMA1)

» Expected entry into force (2020, but sub-
ject to sufficient ratifications)

Institutions: The PAis served by the COP (which is
called for this purpose the “Conference of the Par-
ties serving as the meeting of the Parties to the
Paris Agreement”, CMA), the UNFCCC Secretariat,
SBSTA, and SBI. The PA provides that other institu-
tions may serve the Agreement if the CMA decides
so. To prepare for the entry into force of the PA, the
COP has established a new body, the “Ad-hoc
Working Group on the Paris Agreement” (APA). The
APA will prepare draft decisions for adoption by
CMA1 Article 17, 18 and 19; para 8-11 PD

Decision-making: Only those parties that have rati-

fied the PA will be able to take decisions with re-
spect to the PA. Following years of political and ac-

CMA1 mandated to adopt modalities& pro-
cedures for the compliance mechanism (at
CMA1)

ademic debate about changing the strict consen-

sus requirement, it was discussed until the end

whether the PA should establish majority voting

rules for the CMA but this proposal did not gather sufficient support. The PA now provides that the
rules of procedure of the COP will apply. However, these rules have never been formally adopted and
are applied only provisionally without the contested provisions on voting. In absence of agreed vot-
ing rules, the COP has been deciding by consensus. The consensus rule would thus also apply to the
CMA - unless parties give it another try to solve the voting question. = Article 16.2

Avrticle

11 Available online: unfccc.int/files/ghg_data/application/pdf/table.pdf
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2.7 Otherissues
2.7.1 Forests

The PA recognizes the role of forests and encourages parties to implement the REDD+ framework al-
ready established under the Convention, but does not add to it. The REDD+ framework had been ne-
gotiated over many years and adopted in series of decisions at COP19 in Warsaw in 2013. In Paris,
COP decisions adopted under the regular Convention agenda complemented the methodological
guidelines. The REDD+ framework aims at reducing emissions from deforestation and forest degrada-
tion, and enhance conservation, sustainable management of forests and enhancement of forest car-
bon stocks in developing countries. One of the concepts behind it is that developing countries may
be financially rewarded for such efforts, and the PD highlights the importance of such “results-based
payments”. >Article 5; para 55 PD

2.7.2 Emissions from aviation and shipping

The PAis silent on emissions from international aviation and shipping, resulting from the so-called
“bunker fuels”. This is not a minor omission given that these emissions account for around 3-4% of
global GHG emissions — which might become almost 40% by 2050.12 Text requesting parties to work
through the International Maritime Organization (IMO) and International Civil Aviation Organization
(ICAO) on measures to reduce these emissions, mainly supported by the EU, EIG and LDCs, disap-
peared in the final stages of the negotiations — inter alia due to resistance by India and China. The
IMO has not been able so far to agree on emission reduction measures, and the ICAO has only estab-
lished an aspirational goal.13

However, bunker emissions are anthropogenic emissions and therefore have to be counted in the
long-term goal to balance emissions and removals. This might create some momentum in ICAO and
IMO. - Article 4.1

2.7.3 Markets

The PA does not mention the term “markets” except for “non-market” approaches. But it establishes
three different types of international cooperation on mitigation and notably also adaptation, with the
aim of increasing ambition. They are available to all parties.

“Cooperative approaches” allow parties to engage bilaterally or multilaterally. What kind of coopera-
tion could be meant here, has not been further defined, but could potentially cover the linking of
emission trading schemes. If parties use the resulting mitigation outcomes for meeting their NDCs,
parties shall ensure environmental integrity and transparency, apply robust accounting and avoid
double counting. Further guidance on this will be developed. 2>Article 6.2 and 6.3; para 37 PD

The PA also establishes a sustainable development mechanism (SDM) involving both public and pri-
vate entities, which may in some aspects be similar to the CDM of the Kyoto Protocol. In contrast to

the cooperative approaches, the SDM will operate under the authority of the CMA. The SDM is meant
to “deliver an overall mitigation in global emissions”, i.e. net emission reductions. But it is not clear

12 See European Union Directorate General for Internal Policies (2015) ,,Emission Reduction Targets for International Avia-
tion and Shipping®, p. 28, http://www.europarl.europa.eu/Reg-
Data/etudes/STUD/2015/569964/IPOL_STU(2015)569964_EN.pdf.

13 But see the new aircraft CO2 emissions standard recommended by the ICAQ’s environment committee on 8 February
2016, http://www.icao.int/Newsroom/Pages/New-ICAO-Aircraft-C02-Standard-One-Step-Closer-To-Final-Adop-
tion.aspx.
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yet how this is to be achieved. The modalities of the SDM still need to be negotiated. >Article 6.4-
6.7; para 38 and 39 PD

A framework for non-market approaches is also established by the PA, covering not only mitigation,
but also adaptation, finance, technology transfer and capacity-building. Further negotiations are re-
quired to define how these approaches could work. > Article 6.8 and 6.9; para 40 and 41 PD

2.7.4 Response measures

The PA highlights in several instances the negative impacts that “response measures”, i.e. policies
to reduce emission, may have on certain economies. Throughout the negotiations, Saudi Arabia has
been a strong demander for such references. The PD specifies that the Forum on the Impact of the Im-
plementation of Response Measures, an arrangement established originally in 2010 by the COP, will
serve the Agreement. - Article 4.15; para 33 and 34 PD

2.7.5 Capacity building

Capacity building features strongly in the PA. All parties should cooperate while developed countries
should enhance their support for building the capacity of developing countries. A strong push in the
negotiations was achieved by agreeing to the establishment of the Paris Committee on Capacity-
building that aims to address gaps and needs under the current framework for capacity building. The
Committee has a limited mandate but this may be extended in a review in 2019/20. A specific Capac-
ity building initiative for transparency was also established in the PD. - Article 11; para 72-89 PD

2.7.6 Technology Development and Transfer

The PA underlines the importance of technology development and transfer and makes the Technol-
ogy Mechanism, established by the UNFCCC COP, a permanent institution of the PA. It establishes a
“technology framework” for overarching guidance. The PD specifies that the framework should facili-
tate technology needs assessments, enhanced support and assess which technologies “are ready for
transfer”. There is an obligation to strengthen cooperative action and to support innovation, as well
as developing countries generally. The COP of the UNFCCC will also undertake a “periodic assess-
ments of the effectiveness and adequacy of support” which informs the global stocktake. Developed
countries are required to report on technology transfer, while developing countries are only encour-
aged to do so. Requests by developing countries to address intellectual property rights are not re-
flected in the agreement. - Article 10, 13.9 and 13.10; para 66-71 PD

2.7.7 Preamble

The PA’s preamble contains some important and sometimes innovative issues, some of which were
nevertheless difficult to include in the operative text. Notably, several preambular paragraphs ad-
dress fundamental issues linked to the transformation that the response to climate change requires,
including: development priorities such as eradication of poverty, food security, a just transition of
the workforce, human rights, gender equality, the concepts of “climate justice” and “Mother Earth”,
and sustainable lifestyles and patterns of consumption and production.
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3 Assessment of the Paris Agreement

Assessing the Paris Agreement requires a yardstick against which to measure it. Elements of assess-
ment can for instance include what appeared politically feasible on 12 December 2015, what are the
changes to the existing regime, or what is scientifically necessary to address climate change. In addi-
tion, it also involves expectations regarding how the Paris outcome will be implemented and to what
extent it can and will in reality influence the conduct of states!4 or other relevant actors.

The first approach involves the difficulty of supposing what was or could have been “politically feasi-
ble”. It might put too much emphasis on the mere fact that there is an agreement. Moreover, it seems
problematic as it might also be argued that any outcome per se reflects what was politically feasible
at that time.

The second perspective looks at the evolution of the existing climate regime. For the PA this requires
a nuanced analysis, because it builds on and in parts restates the existing structures and require-
ments, while also placing them on a new footing.

The third approach would ask to what extent the PA solves the problem of climate change in terms of
GHG emissions. This can put the political achievement into perspective. On the other hand, it might
not be realistic to expect that the PA prescribes collective or individual actions or emission reduc-
tions that are commensurate with a science-based emission pathway. Even if it did, it would be diffi-
cult to predict to what extent States would fulfil such obligations for decades to come.

Any assessment will probably mix these and other approaches.

In assessing the PA, it is also essential to distinguish between the PA’s political narrative and its
text. The provisions of the PA are often drafted in vague wording and leave many legal uncertainties.
Few provisions establish clear and prescriptive legal obligation, most leave room for discretion and
there are many caveats. Several provisions are factual statements rather than prescriptive guidance,
and many use preambular or decision language with little operational content (“Parties recog-
nize...”). However, the PA sets out a simple but clear structure and political narrative for the global
effort: There is an agreed direction of travel in the form of the long-term goals, all parties are obliged
to take action towards that purpose, with efforts that are transparent, assessed against the purpose
and regularly enhanced. If parties take this narrative and implementation seriously, the PA’s political
and real-world impact might go well beyond what is actually written in the text.

Against this background, the following subsections assess the PA along important themes that cut
across the particular issues of mitigation, adaptation etc. that have been analysed above.

14 For easy of reference, in this context our use of the term ,,states” includes the EU as one of the parties that adopted the
PA.
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3.1 Ambition and long-term objectives

Science is relatively clear about what the international community needs to do to prevent danger-
ous climate change: according to the IPCC AR5, least-cost emission pathways with a likely chance
of keeping temperature rise below 2°C correspond to annual emissions of 44.3 (38.2-46.6) Gt CO2
eqin 2025 and 42.7 (38.3-43.6) Gt CO2 eq in 2030. Global GHG emissions would need to equal
net zero at the latest by 2100 but this date depends on when emissions peak and how much is
emitted in the meantime, i.e. how quickly the respective global carbon budget is used up. UNEP
has analysed that if reductions start in 2020, global GHG emissions would have to be zero by 2080.
To increase the likelihood of staying below 2°C or for reducing the temperature limit, reductions
would need to be even more rapid.

From a science point of view, a “good” agreement would bring the world as close as possible to
such a pathway, e.g. by establishing a shared objective in line with these scientific requirements,
and by establishing individual obligations adequate to achieve such objective.

Global ambition: The PA does not establish a clear emission reduction objective. But it does state a
temperature limit (“well below 2°C, pursuing efforts towards 1.5°C”) and elements of an emission
pathway towards 2100: peaking followed by rapid reductions and an eventual balance between
emissions and sinks. However, it does not specify specific years for when global emissions should
peak or equal net zero. Also, in Article 4.1 the wording “balance” between emissions and removals is
ambiguous and is not necessarily synonymous to “net zero”.15

The purpose of the Agreement in Article 2 is not absolute. The PA explicitly states that its purpose
and implementation have to be seen in the context of several other principles and development ob-
jectives as such as sustainable development, poverty eradication, food security, equity, and common
but differentiated responsibilities and respective capabilities, in the light of different national cir-
cumstances.

Individual ambition: In respect of how to achieve the necessary reductions and what parties promise
to do, the PA is mainly procedural. It obliges each Party to regularly present an NDC and to make it
public, and subjects them all to transparency procedures and a regular stocktake. However, the PA
does not prescribe specific mitigation actions or which emission levels should be achieved by when,
nor is there an obligation to actually fulfil the NDC. Article 3 only vaguely requires “ambitious” ef-
forts, while Article 6 links market and non-market approaches to higher ambition.

The NDC approach is regarded as a trade-off for having general obligations on all parties, including
developing countries.16 The assumption is that not prescribing specific measures or emission reduc-
tions will make it easier for countries to join the Agreement and to develop ambitious NDCs, and that
the transparency system and stocktake will create sufficient public pressure on States to do their fair
share and implement their NDCs. The fact that almost all parties to the UNFCCC - developed and de-
veloping - showed their commitment by submitting an INDC prior to the Paris summit can be re-
garded as a success in this respect. However, on aggregate the INDCs so far fall short of the ambition
required globally. The estimated aggregate level of emissions in 2030 will be at around 55Gt CO2eq

15 See above in section 2.2.

16 Although it should be noted that the UNFCCC already contains obligations that apply to all parties, e.g. in Article 4.1 and
12.1 UNFCCC.
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in 2030 if the INDCs are implemented — but for a least-cost 2°C scenario emissions would need to go
down to around 42 GtCO2eq.”

Raising ambition over time: To incentivise more ambitious efforts over time, the PA requires parties
to update their NDCs every five years. However, the only steer towards increasing ambition are the
concepts of “progression” over time and “highest possible ambition”, and the idea that NDCs shall
be informed by the stocktake. The language on “progression” is factual rather than prescriptive, and
there is no guidance on how the concept of progression could be applied to the wide range of very
different NDCs - except in that they have to be informed by the global stocktake. Details on how the
stocktake could work need to be agreed in the future. The NDCs are complemented by a long-term
perspective through long-term low greenhouse gas emission development strategies, which all par-
ties “should strive to “formulate and communicate. Although the PA specifies no further details, de-
veloping these strategies could assist parties in enhancing their individual mitigation efforts in the
long run.

The role of transparency is linked to both individual and collective ambition. Understanding what
parties say they intend to do in their NDCs is important for other parties in order to compare the fair
share of contributions. It is also necessary as a basis for aggregating data and assessing progress
towards collective ambition. The lack of standards for the content of the NDCs makes it difficult to
understand their potential impact on emissions, and to compare them between parties. The PA es-
tablishes the basis of a transparency and accounting scheme for this purpose, but much will depend
on the details that have to be negotiated and adopted in the future.

The role of climate finance in raising ambition: One recurrent issue in the negotiations was finance
as an enabler of ambitious action. The PA explicitly recognises that more support would allow for
higher ambition. Across the PA, developing countries are entitled to receive support for preparing
and implementing their NDCs as well as for other actions. The reference to financial flows in the PA’s
purpose is a key achievement as it recognises that public finance alone will not be sufficient for
achieving the mitigation and adaptation purposes. However, the PA does not or only in passing ad-
dress specific measures that could help mobilise or redirect financial flows, such as subsidies, ena-
bling environments or carbon pricing. There is also only very basic reference to broadening the range
of contributors to willing developing countries, but this point might be symbolic as several develop-
ing countries are in fact engaged in South-South cooperation. In terms of increasing climate finance
in order to raise ambition, the PA envisages a progression and requires that a new quantified goal be
set prior 2025 from the 100bn “floor”.

The PA’s mainly procedural approach may be explained as an alternative to the KP which some per-
ceived as too prescriptive and deterring. It remains to be seen whether the procedures anchored in
the PA (cycles, transparency obligations, stocktake) will trigger sufficiently ambitious contributions
once the details are agreed, and whether parties will also implement them.

17 UNFCCC Synthesis report- UNFCCC Doc FCCC/CP/2015/7 - available online at http://unfccc.int/re-
source/docs/2015/cop21/eng/07.pdf
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3.2 Differentiation

Since its beginning in 1992, the obligations under the international climate regime have been
based on distinguishing countries listed in Annex I to the UNFCCC (considered to be “developed
countries”) and all other countries (“non-Annex-I countries”). The main obligations are differenti-
ated by reference to these two categories.!8 In recent years, developed countries have argued that
this “bifurcation” did not reflect economic, political and emission realities anymore and that an
ambitious climate deal also had to involve developing countries, in particular large emitters.

The Durban Mandate specified that the Paris Agreement should be “applicable to all Parties”. At
the same time, all parties recognized that some form and degree of differentiation between coun-
tries still needed to be reflected in the Agreement - but parties were divided about how to take into
account the national circumstances of countries for each specific issue.

The PA moves beyond the UNFCCC’s bifurcated divide with small but decisive steps. The PA explicitly
states that all parties “are to” take actions towards its purpose, on mitigation, adaptation, means of
implementation and transparency. The core obligations on mitigation, such as submission of NDCs,
and transparency are in principle on all parties, with differentiation and flexibility to be added rather
than intrinsic.

At the same time, the provisions of the PA do allow for differentiation between countries in several
ways. The PA restates at the beginning the UNFCCC’s principle of “common but differentiated respon-
sibilities and respective capabilities”, and complements it with the important addition “in the light of
different national circumstances”. This addition could increase the range of factors that may serve as
a basis for determining differentiation.?® Notably, the PA does not refer to the annexes of the UN-
FCCC. This could be seen as an “implicit abandonment of the Annexes of the UNFCCC”20, and of the
division based on 1992 realities. However, it should be noted that many provisions in the PA distin-
guish between “developing countries” or “developed countries”, although without defining these
categories. In practice this could mean that the Annexes will for some time provide an important
point of reference, with room for (self-) differentiation.

Another indication for the shift beyond bifurcation is that each section of the Agreement takes a
slightly different approach to differentiation.

o Preamble: Reiterates the principle of common but differentiated responsibilities and respec-
tive capabilities but adds ,,in the light of different national circumstances®. Recognises spe-
cific needs and circumstances of developing countries in general, especially the most vulner-
able, and LDCs regarding technology transfer and funding,

e Mitigation: Obligations are mostly the same for all parties. As in the preamble, the principle
of common but differentiated responsibilities and respective capabilities is supplemented
with ,,in the light of different national circumstances”. LDCs and SIDS have more flexibility in
formulating NDCs Developed countries “should” take the lead by adopting economy-wide ab-

18 For financial obligations, the differentiation is between a list of countries contained in Annex Il of the UNFCC, a subset of
those listed in Annex I, and everyone else, Non-Annex Il countries.

19 See also Meinhard Doelle (2015). ,,The Paris Agreement: Historic Breakthrough or High Stakes Experiment?“. Online
available: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2708148

20 | bid
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solute reduction targets, while others are encouraged to move towards such targets. Recogni-
tion that that peaking will take longer for developing countries. Overarching obligation to
take into account parties with economies most affected by the impacts of response
measures.

e Adaptation: Obligations are the same for all parties. Developing countries’ efforts have to be
recognized (although the meaning of this has to be clarified). Specification that the adapta-
tion communication should not create additional burden for developing countries Strong fi-
nancial entitlement of developing countries Taking account of the needs of developing coun-
tries.

e Finance: Most of the finance provisions are almost completely different for the two groups,
with obligations developed countries and soft encouragement for developing countries. Lead-
ership by developed countries in mobilising climate finance as part of a global effort, which
implies that developing countries should also make efforts. Across sections, the PA states
that support shall be provided to developing countries. Explicit recognition that support “will
allow” for higher mitigation ambition.

e Technology: Provisions apply to all parties; support for developing countries.

e Capacity Building: Capacity building is for developing countries. Obligation for all parties to
cooperate to enhance developing countries’ capacities.

e Transparency: In principle, the same obligations for all parties on reporting on mitigation and
adaptation. Reporting on means of implementation is obligatory only for developed coun-
tries. Flexibility is mandatory for “those developing countries that need it” in the light of their
capacities. Special circumstances of LDCs and SIDS are recognized. Expert review pays “par-
ticular attention to the respective national capabilities and circumstances of developing
countries”.

e Compliance: Compliance mechanism covers all provisions of the PA. It does not refer to devel-
oped or developing countries, but is to “pay particular attention to the respective national ca-
pabilities and circumstances of Parties”.

e Stocktake, loss and damage, and education: No differentiation.

Some country groups also strongly pushed for having their special circumstances recognized. While
there was broad agreement that the situation of LDCs required special recognition, it was more diffi-
cult, also amongst developing countries, to agree whether other country groups should also be men-
tioned or singled out, including Africa, SIDS, economies in transition, and small mountainous devel-
oping States. The PA recognizes the special circumstances of LDCs and SIDs in the context of NDCs,
financial support, capacity building and transparency. Africa is singled out in the preamble of the PD
in the context of access to sustainable energy.

The PA is a watershed in differentiating between developing and developed countries. Although the
UNFCCC already contains some general obligations that apply to all parties, the PA breaks new
ground by supplementing the principle of common but differentiated responsibilities, its core obliga-
tions for all parties and range of techniques used to express differentiation. Almost 30 years after the
Montreal Protocol established a model structure for including developing countries through differen-
tiation, the PA provides an alternative approach.
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3.3 Asignal for moving towards zero emissions?

The necessary reduction in global GHG emissions requires an unprecedented transformation of
economies that will need to bring a multitude of relevant actors on board: different levels of govern-
ment, from civil society and business. To start this transformation process, a “good” agreement
would send a credible signal to non-party stakeholders?2! that the long-term business case for fossil
fuels is coming to an end and that States will implement respective policies. This does not suggest
that the interests of all actors are the same or that they look for the same signals.

International agreements do not normally oblige non-state actors. There is no obvious or agreed un-
derstanding of what would be a desirable “signal” to non-party stakeholders and how an interna-
tional agreement between states can create such a signal.

The legal form of the PA as a formally binding treaty is a starting point. Although legal form does not
say anything about content and does not guarantee implementation, it shows a high degree of politi-
cal commitment by governments at the international level vis-a-vis other parties, and at the domestic
level through the ratification process.

There also is the PA’s purpose with its three long-term elements. The explicit and clear temperature
limit goes together with the qualitative mitigation goals peaking, rapid reduction and subsequent
balance. However, these long-term objectives have shortcomings in the fine print: the wording of the
“balance” of emissions and removals leaves room for interpretation. Other terms such as “zero” or
“decarbonisation” might have been clearer and easier to communicate, but would also entail other
difficulties. For instance, there is no agreed definition of the term ,,decarbonisation*“.22 In addition,
some caveats and qualifiers spread over the agreement?3 could be regarded as important safeguards
by some and as potential loopholes by others. But by and large the purpose and long-term mitigation
objectives, together with the obligation to make efforts towards them and the principle of progres-
sion, create a simple but robust political narrative that adds weight to the general political commit-
ment.

There are downsides as well: Based on the PA text alone, the procedural structure of the PA and the
absence of specific mitigation action obligations may not seem particularly strong signals. Energy in
general or renewable energy in particular is not explicitly addressed except for a small reference in
the preamble to the PD. Such specific issues are left to individual NDCs. The provisions on “coopera-
tive approaches” are unlikely to send a signal to businesses looking for markets for the time being,
because there are no requirements as yet for content and accounting.

With regard to future investments, making finance flows consistent with low-emission pathways is
one of the three overarching purposes and an important innovation of the Agreement. This has the
potential of being a strong signal to investors. However, as with mitigation, the PA itself does not put
much flesh to that bone. Basically none of the proposals addressing means and actions towards this

21 For instance the EU argued in 2013: “The 2015 Agreement will have to encourage, facilitate and incentivise private sector
action and investment”. Submission by Lithuania and the European Commission on behalf of the European Union and
its Member States of 16 September 2013, ,,The scope, design and structure of the 2015 agreement*, http://un-
fcce.int/bodies/awg/items/6656.php#workstreamone.

22 |PCC defines ,,decarbonisation“ as ,reducing the carbon intensity of energy“ (emphasis added), see IPCC AR5 SYR SPM,
p.5. Others understand ,,decarbonisation® as the end point of an energy system or economy with no CO2 emissions.

23 Such as national circumstances, food security, just transition of the workforce, sustainable development, poverty eradi-
cation, human rights, response measures.
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purpose was included in the final Agreement. This includes e.g. reducing fossil fuel subsidies, car-
bon pricing or improving the conditions for low-carbon investment, i.e. enabling environments. There
is one weakly worded reference to the importance of carbon pricing in the PD’s chapter on non-party
stakeholders.

The floor of 100bn USD per year for climate finance as a basis for setting a new goal from 2025 pro-
vides some degree of predictability and could push states to mobilise and redirect finance at scale.
However, this might not weigh too heavily with investors, given the much larger amounts required for
the overall transformation. And for some stakeholders the more important signal might be the in-
tended balance between mitigation and adaptation finance.

The PA has nevertheless triggered widespread reactions around the world from all kinds of actors,
including business and investors. Many hold that the PA ,,has fundamentally shifted calculations
about risk and opportunity across many industrial sectors“24 and provides a ,,clear pathway to decar-
bonise the global economy“.25

While some reactions might be mere rhetoric, the Paris summit has created, at least for the time be-
ing, a political momentum that goes beyond the adoption of the PA. In the run-up to Paris and during
the conference, many investors and companies were eager or drawn to position themselves, issue
statements on climate change, commit to climate targets or change their policies. In this respect,
Paris crystallized and triggered many new initiatives by non-party stakeholders.

Investors in particular will have their own way of assessing the PA for their own purposes and poten-
tial strategic implications. In this respect the broad political narrative and credibility of the PA it is
potentially more important than its legal details.

At the same time, the lack of content in the PA means that non-party stakeholders are now waiting for
governments to show their commitment to the PA at national level: ,,The immediate implications for
business haven’t changed over the weekend and the Agreement is highly unlikely to move markets in
the short term. For business, the sharp end of the Agreement is in the national plans or INDCs. 26 It
will also be important that the transparency framework is fleshed out in a manner that increases the
credibility of governments’ promises.

24 Investment Week. ,,Which sectors could be impacted by the Paris Climate Agreement?“ 6 January 2016. Online available:
http://www.investmentweek.co.uk/investment-week/analysis/2440883/which-sectors-could-be-impacted-by-the-
paris-climate-agreement

25 Unilever. ,,Paul Polman praises historic Paris Agreement“. 12 December 2015. Online available: https://www.unile-
ver.com/news/news-and-features/2015/Polman-praises-Paris-Agreement-121215.html

26 priceWaterhouseCoopers AG. ,,PwC COP21 briefing: Paris Climate Summit“, 14 December 2015. Online available:
http://pwc.blogs.com/sustainability/2015/12/pwc-cop21-briefing-paris-climate-summit.html
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4 Summary and Outlook

The PAis a landmark - although it does not require a certain amount or range of emission cuts in a
certain amount of time, based on current scientific knowledge. It is a legally binding treaty which
does not replace but complement the UNFCCC. It needs to be ratified by a sufficient number of parties
before it can enter into force. The PA is accompanied by a COP decision that addresses details, fur-
ther work and issues related to the pre-2020 period.

One of the most important Paris outcomes is the anchoring of a mitigation objective that is to hold
temperature “well below” 2°C while also pursuing effort to stay below 1.5°C. The PA breaks this tem-
perature limit down into a long-term emission reduction objective. The mitigation objective is part of
the overall purpose of the PA, which guides all parties’ efforts and also includes adaptation, and fi-
nance flows in the PA. All three are significant additions to the UNFCCC’s objective.

In respect of how to achieve mitigation, the PA is mainly procedural. Its core obligations are to have,
communicate and regularly update an NDC - and this applies to all parties. However, the PA does not
prescribe specific NDC content, mitigation actions or targets. There is no strict obligation to imple-
ment the exact content of the NDCs. For raising ambition, the only steer are the concepts of “progres-
sion” over time and “highest possible ambition”, and the idea that NDCs shall be informed by the
global stocktake on progress towards the overall goals.

In order to ensure transparency of efforts, the requirements are in principle strict obligations on all
parties, such as having to report inventories and information on the implementation of NDCs, expert
review and multilateral consideration of progress. The rules allow for flexibility for developing coun-
tries according to their capacities.

The PA’s approach is an experiment that relies on the national determination of efforts and the per-
suasive impact of the transparency framework and the global stocktake towards progression. Details
on elements that could safeguard ambition, such as on the content of NDCs, the stocktake and trans-
parency, are left to be agreed in the coming years. Although it is normal for a complex multilateral
treaty such as the PA to leave many technical details to future decisions, the PA is special: its proce-
dural approach means that further details could be crucial for safeguarding ambition.

Adaptation was given a high level of visibility in the PA. A qualitative adaptation goal is established,
developing countries’ adaptation efforts shall be “recognized” and climate finance aims to achieve a
balance between mitigation and adaptation. Apart from that, there is little specific content. L&D now
resides in the PA as a distinct issue with its own Article, suggesting that it is not treated only as a sub-
category to adaptation. As a trade-off, the PD excludes liability and compensation claims from the
scope of L&D.

On finance, the PA establishes the consistency of financial flows with low GHG emissions as one of
its overarching purposes. This is a key achievement and might provide a signal to the private sector
for adjusting investment strategies. It recognises that public finance alone will not be sufficient for
achieving the mitigation and adaptation purposes. However, the PA basically does not address spe-
cific measures that could help mobilise or redirect financial flows, such as subsidies, enabling envi-
ronments or carbon pricing. There are no quantified obligations, and only a hint at a broadened
range of contributors or actions for all parties. The PD extends the 100bn commitment until 2025,
when a new, and higher, goal has to be set.

The PA is also a landmark in moving beyond the UNFCCC’s bifurcated differentiation with small
but decisive steps. It does so by supplementing the principle of common but differentiated responsi-
bilities, by its core obligations for all parties and by its range of techniques used to express differenti-
ation. The trade-off for including all parties is the procedural approach to determining NDCs and in-
dividual action.
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It is essential to distinguish between the PA’s political narrative and its text. Despite shortcomings in
legal detail, the PA is drafted in a way that presents a clear political narrative of what parties are ex-
pected to do towards which aims. The procedural approach is a try, setting out a simple but clear
structure for the global effort. The number, and partly also the quality of the INDCs submitted so far
are a sign that parties are willing to follow this approach. It remains to be seen whether the proce-
dures anchored in the PA will trigger sufficiently ambitious contributions over time and whether par-
ties will also implement them. In this case the PA’s political narrative might have an impact that
goes well beyond what is actually written in the text.

Implementation is key to the long-term success of the Paris outcome. The following issues are cru-
cial for implementation:

¢ The political momentum that was captured in Paris needs to be maintained. The politi-
cal level has to stay involved beyond the Paris conference in order to connect the Paris system
with the real world and keep the relevant political and financial institutions on track to in-
crease efforts.

e The capacity has to be created for the progressive preparation and technical implementa-
tion of NDCs. The ‘intended’ contributions (INDCs) submitted before and in Paris showed an
almost universal engagement by all countries, although their content is not ambitious enough
for staying well below 2°C. This political will needs to be underpinned with the capacity to
define and implement actions on the ground.

e The Paris Agreement’s procedural approach means that further details could be crucial for
safeguarding ambition. The forthcoming negotiations have to determine remaining tech-
nical details, in particular with regard to the NDC features and the transparency. These details
have to provide a counterbalance to the flexibility parties have in defining and implementing
their actions. They can ensure public credibility of individual NDCs and actions and thus fos-
ter ambitious action by all.
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